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protected by the litigation privilege as well. The communication does not include any threats of

violence, and never suggests that anyone take any uniawful action. ]
The accused, Dr. [} MBI} BB B brings this motion to dismiss. The arguments can

be summarized as follows: | ERE ’

1. Litigation privilege. The communication in question was a request for litigation

funding——core speech that is protected by the litigation privilege, Civil Code § 47(b), as a matter
of law. A Superior Court judge already dismissed a related civil case on this basis, and the '

|| litigation privilege protects Dr. [JJj from criminal prosecution too. For these reasons, the

Court should dismiss this case without even reaching the constifutionality of the charging statute.

2. Constitutionality of the statute. Penal Code § 653.2 criminalizes certain written
communications and publications. As such, it presumptively violates the First Amendment,
unless it fits one of a few narrow exceptions. But none of those exceptions apply here. The
statute is not limited to “true threats,” nor to actual incitements to violence. It employs
undefined phrases like “seriously annoying,” “serves no legitimate purpose” and “his or her
safety,” rendering the statute unconstitutionally vague and overbroad as well. Penal Code §
653.2 is unconstitutional on its face.

3. Constitutionality as applied. The Court could also rule that irrespective of the statute’s
overall constitutionality, it is unconstitutional as applied to this case. Because the Court has an
independent duty to protect core speech from criminalization, it could dismiss the case without
reaching the merits of the statute in all contexts.

.

Procedural History

On March 21, 2019, the District Attorney’s Office issued a complaint charging
with one misdemeanor count: violating Penal Code § 653.2(a), “Distribution of Personal
Identifying Info by Electronic Communications Device.”

The complaint reads as follows:

On or about October 6, 2015, | NN A M [ did with intent to
place another person in reasonable fear for his or her safety, or the safety of the other
person's immediate family, by means of an electronic communication device, and without
consent of the other person, and for the purpose of imminently causing that other person
unwanted physical contact, injury, or harassment, by a third party, electronicaily
distributes [sic], publishes [sic], e-mails [sic], hyperlinks [sic], or makes [sic] available
for downloading, personal identifying information which would be likely to incite or
produce that unlawful action, in violation of PENAL CODE SECTION 653.2(a).
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1 0ld, and has no criminal history whatsoever. Front Sight operates the Front Sight Firearms

The complaint does not name an alleged victim, nor name an electronic communication

that purportedly broke the law. It simply alleges a date and restates the language of the statute.?

Mr. received actual notice of these charges on April 16, 2019. After attempting to
enter a demurrer, counsel entered a not-guilty plea on April 17, 201 9 Jury trial is

presently sct for September 16, 2019.

Statement of Facts

A. The Defendant, Dr. - and his company, Front Sight.
Mr. i} is the founder and director of a business called Front Sight. He is 59 years

Training Institute and Resort in Pahrump, Nevada.! The Front Sight Resort is world-class
facility, dedicated exclusively to providing students and members with specialized courses in

self-defense training—with or without firearms.® Front Sight’s students can purchase

2 See Exhibit D (Complaint). The last portion of the charge, “which would be likely to
incite or produce that unlawfil action” adds an element that simply does not appear in the
statute. Cf. Penal Code § 653.2 et seq. If anything, this addition seems to be a tacit admission
that the charging statute presents serious First Amendment problerns as written.

3 See Exhibit A, Declaration of Timothy A. Scott, and attached Exhibit A-1. Though the
District Attorney’s Office mailed a notice to appear to Dr. [ at an address in Watsonville,
he did not receive actual notice of the charges until the day before the arraignment, April 16,
2019. See Declaration of [ attached as Exhibit B. ﬁ hired
undersigned counsel immediately, who sought to preserve the ability to demurrer while entering
a timely facsimile arraignment. In any event, the bases of the demurrer are now included in the
present motion to dismiss, and this motion goes beyond the bases for a demurrer anyway. Cf.
Penal Code § 1004 (demurrer limited to face of pleading) with the arguments infra (raising
litigation-privilege issues, collateral estoppel, and challenging the constitutionality of Penal Code;
§ 653.2 as applied to the facts of this case).

. See Exhibit B.

: ld.
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Dzuibla, cannot constitutionally be punished under § 653.2. It could do so without reaching the
question of whether § 653.2 might be re-interpreted in a constitutional manner in a different case.

In this case, Dr. [JJJ made an impassioned plea to fellow members of the Front Sight
community. He sought to drum up support for his litigation against Mr. Dzuibla, both financial
and otherwise. This is core protected speech, and there is no First-Amendment exception—*"true
threats,” “incitement”, or otherwise—that allows it to be suppressed. The statute is :
unconstitutional as applied. -

| Iv.
Conclusion
For all of these reasons, Dr. [ respectfully requests that this complaint be dismissed

with prejudice.

Dated: August 13,2019  Respectfully submitted,

TIMOTHY A. SCOTT
SCOTT TRIAL LAWYERS, APC

Attorneys forlj | N
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