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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

UNITED STATES OF AMERICA, 

   Plaintiff-Appellee, 

v. 

  

  Defendant-Appellant. 

Case No.  

APPELLANT’S OPENING BRIEF 

Introduction and Issues Presented 

I. Sixth Amendment Violations.

A. Choice-of-counsel.

The Sixth Amendment right to choice-of-counsel guarantees defendants the

opportunity to seek out counsel of their own choosing.  Denial of that right is 

structural error.  Here, a magistrate judge forbade the defendant from 

communicating with anyone except his public defender.  Despite a written 

challenge to the order—and the defendant’s repeated pleas that he was being 

prevented from obtaining independent counsel—the communication ban was never 

lifted.  Mr.  went to trial with a court-appointed lawyer against his will.  

Was that structural error? 
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illness was the reason for the defendant’s self-defeating behaviors.  But the district 

court found the defendant competent on the premise that he did not have a “major 

mental disorder” like schizophrenia or organic brain damage.  Was this finding 

contrary to the constitutional and statutory competency standards, as well as the 

ongoing evidence adduced throughout the proceedings? 

Statement of Jurisdiction and Bail Status 

   appeals his conviction and sentence for solicitation to commit 

a crime of violence, 18 U.S.C. § 373(a).  The district court had jurisdiction under 

18 U.S.C. § 3231.  It entered judgment on December 2, 2016.1   filed his 

notice of appeal the same day.2   This Court has jurisdiction under 28 U.S.C. § 

1291.   

 is in custody serving his 240-month sentence.  His projected release 

date is December 2040.3 

 

 

                                           
1  Clerk’s Record (hereafter “CR”) at 322; Excerpts of Record (hereafter 

“ER”) at 9. 
 
2  CR 320, ER 14. 
 
3  See www.bop.gov/inmateloc (searching for inmate by name).  
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Statement of the Case and the Facts 

I. The Alleged Murder-Conspiracy Scheme at Lompoc (as Told by 
Jailhouse Informants).    

This alleged offense began and ended within the four walls of the Federal 

Correctional Institution in Lompoc, California.  Mr.  was serving a 168-

month prison sentence for fraud.   

 A. Career prison-inmate informants claim that Mr.  was  
  soliciting them to murder a federal judge. 

After arriving at Lompoc,  a sixty-year-old Caucasian man of 

average build,4 was approached by two inmates who would become star 

government witnesses—Antonio Rodriguez and Crisanto “Diego” Trejos.  Both 

men were serving lengthy sentences: Rodriguez had received a 30-year sentence 

for drug-trafficking;5 Trejos was serving 15 years for firearms trafficking.6  Both 

were influential figures within the prison hierarchy.  Rodriguez served as the “shot 

caller” for the Hispanic inmates at the facility.7  Trejos was an influential, feared 

                                           
4  ER 1171. 
 
5  ER 798. 
 
6  ER 504. 
 
7  ER 261-262. 
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inmate as well.8  Both purported to protect  from other inmates at 

Lompoc.9  

Rodriguez and Trejos were career jailhouse informants.  The evidence 

showed that they had spent years attempting to sell the government information 

about supposed crimes in exchange for reductions in their sentences.  Rodriguez, 

for example, had pitched information about at least seven different cases to the 

government over the years—all of which had been rejected.10  He had even tried to 

use the Boston Marathon bombing to extort and blackmail the government into 

giving him time off his sentence, to no avail.11       

Trejos had also repeatedly tried to sell information to the government.  But 

he had no compunctions about playing both sides, admitting that he also tried to 

8

9

10

11

ER 218.  

See e.g. ER 223-224. 

See ER 801-808. 

 ER 819-828.  Mr. Rodriguez also perjured himself at trial trying to 
explain away this sordid past—even admitting on the stand that he lied 
under oath to the jury. ER 718-720.   
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sell the identity of a government witness to a defendant, and that he had repeatedly 

lied to federal agents during previous attempts at cooperation.12  

In the instant case, Rodriguez and Trejos provided a new pitch to the 

government.  They claimed that  had solicited them to murder his 

sentencing judge.  And they provided handwritten documents that  had 

apparently written, with convoluted descriptions of the purported plot:13 

12 ER 506, 564-565. 

13 ER 17. 
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 writings described “targets” and a “conversion-in-place” 

of their assets:14

14 ER 18. 
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And while the writings described harming certain persons, the motivation for 

doing so was a hopelessly tangled web of conspiracy theory and delusion:15

15 ER 26. 
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 They continued:16

  

                                           
16  ER 27. 
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At the FBI’s behest, Rodriguez secretly recorded a conversation with 

 made disturbing statements about killing his judge and feeding 

him into a wood-chipper.  He described torturing and killing the FBI agent and 

others in similar graphic fashion.  But the recording showed Rodriguez repeatedly 

redirecting  more incoherent ramblings back to the judge and the 

supposed plot.17    

Rodriguez and Trejos also met repeatedly with  to prepare him for 

a meeting with a supposed “hit man.”  The “hit man” was actually an FBI agent 

who was recording the encounter.  The substance of the recording, while including 

similar disturbing and graphic descriptions by 18 also revealed that 

 had been put up to the meeting and “coached up” on what to say by 

Rodriguez and Trejos.  explained to the agent that “Tony” (Rodriguez) 

was “coaching him up on what to say and what not to say” to the undercover 

operative.19       explained that “Tony” had been “talking with Mr. 

 over and over and over again, and Tony said to stick to the immediate 

thing.”   

17 See ER 856-858. 

18 ER 1130-1131. 

19 ER 317.  See also ER 326 (  explaining that Rodriguez had “been 
trying to coach me . . . to make sure I don’t short-circuit you.”).. 
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 The recording also proved revealing as to  state of mind.  The 

statement included descriptions of “seven groups” that “ripped off over $100 

million.”20   described that “people who are zombies [had] tried to murder 

[him.]”21  He talked about a connection somehow between his case and the 

Rampart scandal, and the fact that in his mind 3500 innocent persons had been 

wrongly convicted.22    He described proprietary plasma torch technology, and how 

it would make them wealthy.23   also stated that everything that they 

would be doing was “righteous.”24  

Importantly, this evidence—which was engineered and provided exclusively 

by Rodriguez and Trejos—contrasted starkly with reality.  The truth was that 

 had no contact with the outside world, and that there was no impeding 

danger to anyone.  As the FBI agent in charge of the case later testified:  

Q: All right. And was there any indication of Mr.  communicating 
with people on the outside about hurting the judge? 
 
A: Not that we found. 
 

                                           
20  ER 322. 
 
21  ER 324. 
 
22  ER 326. 
 
23  ER 327-328. 
 
24  ER 328-329. 
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Q: And there’s no information that you found about Mr.  
communicating with anyone on the outside about hurting an FBI agent? 

A: No, sir. 

Q: Same thing with the prosecutors? 

A: Correct, nothing. 

Q: And so there didn’t seem to be, from what you could tell, that impending 
danger in terms of somebody on the outside actually making steps towards 
hurting somebody? 

A That we were aware of, no.25 

In fact, the case agent confirmed that  had never been on the 

telephone suggesting violence to anyone.26  He had absolutely no money on his 

prison account.27    He never received social visits.28    No email or letter 

correspondence suggested any threats either.29  Ultimately, literally every 

statement or writing about alleged violence came through Rodriguez and 

Trejos.30   

25 ER 734. 

26 ER 736. 

27 ER 736-737. 

28 ER 739. 

29 ER 740-741. 

30 ER 742. 
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And both men admitted—despite years remaining on their respective 

sentences—that they expected to be released, with credit for time-served, after they 

testified against  As Rodriguez testified: 

Q: Mr. Rodriguez, you have served your time and you feel like it’s time? 

A: That’s how I feel, yes. 

Q: It’s time for you to get out of jail as far as you’re concerned? 

A: I feel like that, yes. 

. . . . 

Q: Getting out of jail now is what you’re expecting if you’re honest; right? 

A: If I’m honest, yes.31 

Trejos acknowledged having the same expectations.32 

B.  was not the first inmate that Rodriguez and Trejos tried
to involve in this scheme.

But  was not the first person that Trejos and Rodriguez had tried to 

ensnare in a plot so that they could get out of prison.  Inmate Henry Jones told the 

government that, two years before the events of this case, Rodriguez and Trejos 

31 ER 707-708. 

32 ER 550-551. 
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had approached him to ask if he “wanted to go home.”33  When Jones said that he 

did, Trejos answered that they had a plan where the judge and prosecutor involved 

in his case “could get their comeuppance… we could arrange it so that, you know, 

they’re taken care of.”34 Jones not only rejected Trejos’s offer but, upon later 

realizing that Rodriguez and Trejos had also approached  advised Lompoc 

officials that  was being set up.  He warned that Rodriguez and Trejos 

were “in the process of framing a man that I think may be innocent, because these 

two gentlemen had approached me months earlier about such a scheme.”35  His 

concerns went unheeded.36 

Inmate Glenn Bosworth expressed similar concerns. He informed the FBI 

that in the months before their investigation, Rodriguez had approached him to ask 

if he wanted to hurt the judge that had sentenced him.37  Bosworth rejected 

Rodriguez’s offer, but became concerned that Rodriguez was trying to set someone 

                                           
33  ER 215. 
 
34  Id. 
 
35  ER 225. 
 
36  Id. 
 
37  ER 60. 
 



16 
 

up in hopes of securing a sentence reduction.38 As Bosworth later testified: “Mr. 

 has been targeted and set up for an offense that is heinous, that is terrible. 

I believe that Antonio Rodriguez asked   the same thing he asked me. 

Unfortunately,  --  I apologize for saying this, but I don’t think  

mental clarity was what it should have been.”39  Despite there being no apparent 

reason for Bosworth to fabricate his story, his warning too was cast aside.  

Another inmate, Allen Nye, who slept in a bunk adjacent to  

testified that Rodriguez would consistently visit  bunk, wake him from 

his sleep, and take him away to “work” on him. Nye would also hear Rodriguez 

ask  about conspiracies, just so he could laugh at him once  went 

on a “rant”.  Yet another inmate confirmed that Rodriguez had taken  

under his wing and appeared to be giving him protection. Importantly, these 

witnesses consistently described  as a “nut,” as a strange man with odd 

beliefs who had plainly been manipulated by Rodriguez and Trejos.40  

                                           
38  ER 60-61. 
 
39 ER 70. 
 
40  See e.g., ER 79, 273. 
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Nevertheless, the government indicted Mr.  and brought him to 

federal court to answer charges of the solicitation of murder. 

II. Mr.  is held incommunicado pending trial, despite explicit 
requests to obtain “independent counsel.” 

 Mr.  arrived back in the district court for arraignment.  But based on 

the unproven allegations alone, the court and the government held Mr.  

incommunicado for the duration of his case—despite his specific requests to lift the 

communications ban and his stated desire to try to obtain “independent counsel.”   

 A. “Defendant is not allowed to communicate with anyone except his  
  public defender”: The magistrate judge sua sponte orders Mr.  
   held incommunicado. 

 At the arraignment on the indictment, the magistrate judge advised Mr. 

 of his constitutional rights, including the promise that “[y]ou have a right 

to retain and be represented by an attorney of your choosing at all stages of the 

proceedings.”41    But that promise was betrayed almost immediately.   

 At the detention hearing that immediately followed, the government 

provided an oral proffer of the alleged evidence against Mr. 42    No 

witnesses testified; the government provided no documents in support of its case.  

                                           
41  ER 1125-1126. 
 
42  ER 1129. 
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The oral proffer included allegations that Mr.  had solicited the murder of 

his sentencing judge and other officials, the graphic details of Mr.  

alleged statements, and the fact that he had bail revoked in the underlying case.43  

The defense rejected the government’s proffer, but given the fact that Mr. 

 was already serving a prison sentence, did not contest the request for 

detention.  After the proffer, the magistrate judge exclaimed: “Well, obviously I’d 

have to be nuts to let somebody like that out.”44    Then, sua sponte, the magistrate 

forbid Mr.  from communicating with anyone but his public defender: 

“THE COURT: Okay. Well, I'm going to order that he not be allowed to 

communicate with anybody except [one federal defender attorney], on top of 

everything else, and that he be, also, not permitted to have any contact with any 

other prisoners -- or detainees. Let me say that.”45    

The appointed attorney asked that the ban at least be broadened to include 

her law office (the Federal Public Defenders generally.)46  The magistrate refused.  

43 ER 1129-1133.  

44 ER 1134. 

45 ER 1135. 

46 ER 1136. 
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He ruled that only a small legal team could communicate with Mr. 

adding that “I want, frankly, most of the contact to be just through you.”47  

B. A written motion to set aside the communication ban is put off, then
forgotten.

The public defenders’ office later filed a written objection to the

communication ban, and moved to lift it.48     The motion raised constitutional 

objections to the magistrate’s order—including the specific objection that it 

infringed on Mr.  Sixth Amendment right to counsel.49     The 

government opposed the defense motion, despite not having requested the pretrial 

conditions in the first place.50  But the district court never ruled upon the motion.  

47 Id.  A later written order also confirmed the communications ban: 
“Defendant is not allowed to communicate with anyone except his public 
defender, Georgina Wakefield, her co-counsel, one investigator from the 
Public Defender’s Office, and one paralegal from the Pubic [sic] Defender’s 
Office.  However, the Court strongly suggests that the majority of 
defendant’s contact be conducted through Ms. Wakefield.  Defendant is not 
permitted to have any contact with any other prisoners/detainees.”  See ER 
4.   

48 CR 23. 

49 See e.g. CR 23 at 5,6. 

50 CR 26.  The government did express a willingness to “compromise” on 
certain facets of Mr.  pretrial detention.  But, as explained infra, 
the district court never changed the conditions, and the government 
maintained its opposition to granting the defense motions.  See e.g. CR 26 at 
9.
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59    The district court appointed a different attorney under the Criminal 

Justice Act.60     It set a hearing for Mr.  Faretta hearing, a competency 

hearing, and for resolution of the communications ban.61    Unfortunately, before 

the hearing date arrived, the new attorney also declared a conflict.62    The trial 

court relieved that attorney and appointed present counsel, who ultimately 

represented Mr.  for the remainder of the district court case.63 

 The competency examination was continued,64 and the parties litigated 

whether a defense representative could observe the competency examination.65  

The district court continued the competency examination a final time to allow the 

court-appointed doctors time to complete the examination and resulting report.66  

 But at some point in the proceedings, the communications-ban motion 

                                           
59  CR 41, 45. 
 
60  CR 46. 
 
61  CR 46. 
 
62  CR 47. 
 
63  Counsel continues to represent Mr. against his wishes, as 

described in more detail infra—on this appeal.   
 
64  CR 59, 69. 
 
65  CR 84. 
 
66  CR 91.   
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simply fell by the wayside.  Though it had been listed earlier as trailing the 

competency and Faretta issues, the motion simply disappeared from the docket.67    

Neither the district court nor the government ever addressed the issue again.  Nor 

did new appointed counsel—who was two attorneys removed from its filing and 

who had no meaningful communication with Mr.  throughout the case.68  

 As a consequence, Mr.  was held completely incommunicado for the 

duration of his case—and despite a written motion on file asking that the 

conditions be lifted. 

 C. “If there is anybody out there who can get me an attorney, in the  
  name of God please help me. Get me an attorney”: Mr.   
  repeatedly objects to the communications ban on choice-of-  
  counsel grounds. 

 But Mr.  consistently objected to being held incommunicado—and 

often specifically complained that it compromised his specific right to 

“independent counsel.”  For example: 

                                           
67  Cf. CR 46 (April 6, 2015 minute order resetting hearing on communications-

ban motion) with CR 91 (October 30, 2015 minute order resetting dates but 
failing to mention communications motion at all). 

 
68  The record reflects that shortly after the last C.J.A. counsel was appointed, 

Mr.  stopped accepting visits from him, terminating any 
communication between client and attorney whatsoever.  See e.g. ER 1097.  
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• In May of 2015, he stated that “I object to being given unconstitutional cruel

and unusual punishment where I'm thrown into the hole before I'm convicted

of anything and then denied any communication with private counsel.”69

• “I object to having conflicted counsel interfere with my constitutional rights,

to have a defense.”70

• After his first trial ended in deadlock, he asserted: “I've been held without

any legal representation or due process without a trial or conviction

incommunicado for roughly 20 plus -- 21 months in the hole . . . .”71

• He repeated his claim about an independent attorney: “I have no attorney,

and I am denied due process. And I have tried to summarize this as briefly as

I can, and I hope somewhere somehow somebody can bring me independent

counsel.”72

69 ER 1113-1114 (emphasis provided).  

70 ER 1114. 

71 See ER 981. 

72 ER 990. 
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 The trial court, understandably, began to question Mr.  

competency.  As it later stated, “what started it for me was I received a filing from 

Mr.  I want to say it was about six inches thick, and there were many 

things in that stack that concerned me that I'm not sure he can fully appreciate 

these proceedings [or that] [h]e can fully communicate and cooperate with 

counsel.”81  The district court ordered a competency evaluation accordingly.82  

 Before the competency examination occurred, additional evidence showed 

that communication had completely broken down between Mr.  and his 

attorney.  In a letter to the district court,  purported to fire his appointed 

counsel.  The letter provided additional insight into his delusional conspiracies, 

including recurring concepts of “equitable sharing” “multiple conflicts” and 

“conflicted interlocking law partnerships.” 83  

 

 

                                           
81  ER 1059. 
 
82  CR 40. 
 
83  ER 48. 
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 And in another ancillary proceeding that occurred before the competency 

hearing,84  the trial court was forced to remove Mr.  from the courtroom 

after he continued to object to being represented by a lawyer who he had “fired.”85    

His attorney reported that Mr.  had stopped receiving all attorney visits 

and had cut off all communication with counsel.86   

                                           
84  The defense had litigated whether a defense representative should be 
 permitted to observe the competency examination, or in the alternative to 
 have it videotaped.  CR 53, 79.  The district court denied the motion.  CR 84. 
 
85  ER 1095. 
 
86  ER 1097. 







33 
 

 At an evidentiary hearing, both doctors who contributed to the competency 

report testified that Mr.  mental illness was legitimate and that there was 

no evidence of malingering.90  They also testified that Mr.  behaviors 

were the direct result of his mental illness.91    

 The district court found Mr.  competent to stand trial, ruling that: 

First of all, Mr.  is competent to understand the nature and 
consequences of the proceedings against him. Second of all, I think he could 
properly assist Mr. Scott in his defense if he wanted to, but he has voluntarily 
decided not to talk to Mr. Scott. He is not suffering from a mental condition 
that would prevent him from doing so if he wanted to.92 

 But in the next breath, the district court denied Mr.  request to 

represent himself—and without making any finding that Mr.  was 

nevertheless suffering from a “severe mental illness.”93 

 And, finally, I am not going to let him represent himself because he is 
not willing or capable to perform what I believe are the essential tasks needed 
to present his defense in this very serious case. He is not capable of organizing 

                                           
90  See ER 1009-1010 (Dr. Hope: “A: No. There was no evidence of any kind of 

malingering with Mr.   See also ER 1016 (same, other doctor). 
 
91  See ER 1019-1020.   
 
92  ER 2-3 (emphasis provided). 
 
93  Cf. Indiana v. Edwards, 554 U.S. 164, 178 (2008) (“the Constitution permits 

[the government] to insist upon representation by counsel for those . . . 
[who] suffer from severe mental illness to the point where they  are not 
competent to conduct trial proceedings by themselves.”) (emphasis 
provided). 
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a relevant legal defense to these very serious charges of trying to solicit the 
murder and assault of a federal judge as well as the U.S. Attorney and others. 

 He's not able or capable of making the proper motions. He's not going 
to participate in meaningful voir dire. He's not going to be able to question the 
witnesses appropriately. He's not going to be able to address the Court and the 
jury, and he's not going to be able to argue the relevant points of the law. 

 He's adamant, as I think the record in this proceeding and the several 
ones we've had before, about asserting his – what I believe is a delusional 
widespread conspiracy to deny him of his constitutional rights, convict him of 
fraud, and force him to solicit the assault and murder of Judge Guilford. Those 
are the findings of the Court.94  

 The district court never conducted a traditional Faretta colloquy with Mr. 

 nor asked him about any of the tasks or issues described in the findings 

set forth above.  Mr.  continued towards trial with an attorney appointed to 

him against his will.   

 C. Additional evidence of mental illness develops at trial. 

 As the case progressed towards trial, Mr.  mental issues continued 

to stand between him and his attorney. Months after the competency hearing, Mr. 

 still had not met with his counsel nor assisted in his own defense.   

 At trial, evidence showed that Mr.  had suffered from similar 

delusions and conspiracy ideation since at least 2012—before the alleged 

solicitation offense.  Defense exhibit 606 was a 517-page filing that Mr.  

                                           
94  ER 2-3. 
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symptoms.118    Ultimately the doctor admitted that while he diagnosed a paranoid 

personality disorder, it was possible that these examples were in fact evidence of a 

delusional disorder featuring persecutory delusions.119     

 After presentation of this evidence, the jury deadlocked. 

 D. Mr.  behavior deteriorates further after the first trial. 

 Mr.  condition—and his relationship with his attorney—continued 

to deteriorate after the mistrial.  He continued to deny that he was represented by 

his court-appointed attorney.  He continued to assert that there was a conspiracy 

against him that included his lawyer.120  And he complained bitterly, and with 

unintended irony, about the mental-health defense that his attorney had tried to 

present at the first trial: 

I have clearly put in the three-and-a-half hours roughly of the six or seven 
times I've been forced to say something only this recording that's been 
presented. I clearly embedded the same identical time of passive resistance 
that the captain of the USS Pueblo, for example, and other military personnel 
have done. And all of this reasonably should have caused, if this was anything 
other than a cover-up, this to be dropped if these were legitimate proceedings. 
But I say again, the rule of law -- I'll wrap this up -- false in one thing, false 
in all things shows that there's no way that I'm mentally ill, because where I 
can allow for an honorable prosecutor to have an indictment and to make a 

                                           
118  ER 634. 
 
119  ER 640. 
 
120  ER 984-985. 
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mistake and to drop it, even once, perhaps twice even, but there's no way that 
I can be indicted for seven different crimes that are all heinous unless there is 
an organized effort on the part of all the officers of the Court presently who, 
under the equitable sharing program of the Department of Justice, all of 
whom, according to senators on the judiciary committee that were reported by 
the billionaire publisher Bloomberg on April 22nd and July 1st of 2015, there's 
no way that this is a figment of my imagination or paranoid schizophrenia 
when Senator Chuck Grassley, Senator Rand Paul articulate exactly what I'm 
talking about.121   

 The district court maintained its position on competency.122  It did not 

conduct any further Faretta inquiry.  And Mr.  remained in segregation 

incommunicado, unable to contact an “independent lawyer.” 

 In the second trial, Mr.  attorney sought again to present a mental-

health defense.  In opening statements, he asserted: “He talks about . . .  the 

archdiocese and fraud conspiracies and millions upon millions of dollars in gold 

and centrifuges and Opus day and the Lion's Den and foreign banks and religious 

corporations and sovereign societies and charitable trusts and cover-ups and being 

betrayed in biblical verses and . . . the plasma torch, the light saber, gold dust.”123  

He continued, “  documents tie it all in, ties it all in in the mind of  

                                           
121  ER 989. 
 
122  ER 990.   
 
123  ER 899. 



42 
 

 This was the tangled web that existed in his brain and in his head by the 

time Diego Trejos Ortiz . . .” But Mr.  interrupted the opening statement: 

THE DEFENDANT: Enough of this. You don't represent me. You were 
terminated 60 weeks ago. 

THE COURT: Mr.  please be quiet. 

THE DEFENDANT: I want to make a statement. 

THE COURT: Mr.  if you're not quiet, I'm going to have to remove 
you, sir. 

THE DEFENDANT: Your Honor, I terminated this man. 

THE COURT: Ladies and gentlemen, would you please give me a moment 
with Mr.  

(Jury not present) 

THE DEFENDANT: That's enough of this. 

THE COURT: Mr.  please be quiet, sir. 

THE DEFENDANT: This is a false defense, and I need representation. I did 
not have a defense of insanity. It was entrapment solely. This is enough of this. 
If there is anybody out there who can get me an attorney, in the name of God 
please help me. Get me an attorney.”124 

But Mr.  entreaties fell on deaf ears.  He did not receive the opportunity 

to obtain his own lawyer.  Instead, the district court removed him from his own 

trial until the following afternoon session.125   

                                           
124  ER 889-890. 
 
125  ER 889-890. 
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 And although some of the trial unfolded largely as it had in the first trial 

(including Mr.  bizarre testimony on his own behalf126) Mr.  

began to interrupt the presentation of the defense case-in-chief too.  He objected 

during the defense psychiatrist’s direct: 

Q: Is it unusual . . .for these types of delusions to not be reported or treated 
because the person doesn't think they're delusional? 

THE DEFENDANT: This is such outrageous fraud. Who are you kidding? 

THE COURT: Mr.  you need to be quiet, sir. 

THE WITNESS: Yes.127 

 It happened more than once, again forcing the district court to remove Mr. 

 from his own trial: 

A: Well, because his writings and his plot is to get drones in prison. But when 
you go into context, why is he doing this, it's because of his manifesto, because 
of these people who are after him or who are trying to persecute him that he 
needs to basically get back at all or retaliate against them before they could 
harm him. 

THE DEFENDANT: You're my defense attorney? 

THE COURT: Mr.  Mr.  please be quiet, sir. 

THE DEFENDANT: This is my record. 

THE COURT: Mr.  Please be quiet. 

                                           
 
126  See ER 99 et seq. 
 
127  ER 160. 
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anyone except for his public defender.  This issue was preserved by a written 

motion to lift the condition (including on Sixth Amendment grounds) and by Mr. 

 repeated objections that he was being denied “independent counsel.”  

Because denial of choice-of-counsel is structural error, automatic reversal should 

result.   

 Second, Mr.  was also wrongly denied his right to represent himself.  

Although his attorney argued below that he was mentally incompetent either to 

stand trial or to represent himself, the district court ruled that he was competent to 

assist his attorney.  But the trial court simultaneously denied him the constitutional 

right to self-representation—without finding that a severe mental illness prevented 

it.  This finding seems to have been based, if anything, on the perception that Mr. 

 would not be an effective advocate, rather than a finding of mental 

incapacity.  This too is structural error warranting reversal. 

 Third, after Mr.  was prohibited from choosing his own attorney and 

from representing himself, all communication broke down between him and his 

court-appointed attorney.  The trial court did not inquire into the issues between 

Mr.  and his attorney, try to allay Mr.  distrust, or provide a 

lawyer with whom he could work.  This too ran afoul of this Court’s precedent and 

the Sixth Amendment right to effective counsel, and it is another ground for 

reversal. 
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 And fourth, the district court erred in holding that Mr.  was 

competent to stand trial.  Even the government’s expert and the court-appointed 

doctors agreed that Mr.  bizarre and self-defeating behavior—including 

his profound distrust of court-appointed counsel—was the product of a diagnosable 

mental illness.  All agreed that there was no evidence to suggest that he was 

malingering.  But the district court held him competent to stand trial essentially 

because those experts believed that his mental disorder was a personality disorder 

rather than a “major” or “severe” mental disorder like schizophrenia or organic 

brain damage.  That was error because 1) that is not the constitutional standard for 

incompetency; 2) the evidence showed that Mr.  mental disorder 

prevented him from contributing to his defense; and 3) the district court failed to 

reevaluate its position after Mr.  first and second trials yielded ever-

increasing evidence of his incompetency.   

 For all of these reasons, this conviction should be reversed. 

 

ARGUMENT 
 

I. Mr.  Sixth Amendment rights were violated by forcing an 
unwanted attorney upon him, while denying him the opportunity to try 
to hire independent counsel or to represent himself. 

 The Sixth Amendment provides that “[i]n all criminal prosecutions, the 

accused shall enjoy the right to . . . have the Assistance of Counsel for his 
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defense.” Mr.  suffered three different violations of this right: 1) his right 

to choice-of-counsel was impeded by the communications ban that held Mr. 

 incommunicado; 2) his self-representation right was wrongly denied 

given the district court’s finding that Mr.  did not suffer from a “severe 

mental illness”; and 3) the right to effective assistance of counsel was violated 

when the district court failed to inquire adequately into Mr.  conflict and 

distrust of the attorney that the district court forced upon him.  Each error requires 

reversal. 

 A. Standard of review. 

 This Court reviews de novo whether a defendant was denied his Sixth 

Amendment right to counsel. See Frazer v. United States, 18 F.3d 778, 781 (9th 

Cir. 1994); United States v. Moore, 159 F.3d 1154, 1158 (9th Cir. 1998).  Faretta 

issues present a mixed question of law and fact, which this Court also reviews de 

novo. United States v. Lopez-Osuna, 232 F.3d 657, 663-64 (9th Cir. 2000). 

 B. Holding Mr.  incommunicado was structural error   
  because it violated his Sixth-Amendment right to obtain   
  independent counsel. 

 The Sixth Amendment's “root meaning” is the “right to retain counsel of 

[one's] own choosing.” Kaley v. United States, 134 S. Ct. 1090, 1102 (2014).  See 

also United States v. Gonzalez-Lopez, 548 U.S. 140, 147-148, (2006).  “The Sixth 

Amendment guarantees a defendant the right to be represented by an otherwise 
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qualified attorney whom that defendant can afford to hire, or who is willing to 

represent the defendant even though he is without funds.”  Caplin & Drysdale, 

Chartered v. United States, 491 U.S. 617, 624-625 (1989).    

 And over eighty years ago, the Supreme Court held that “[i]t is hardly 

necessary to say that, the right to counsel being conceded, a defendant should be 

afforded a fair opportunity to secure counsel of his own choice.”  Powell v. 

Alabama, 287 U.S. 45, 53 (1932) (emphasis provided).  Powell confirms that the 

right to counsel includes the fair opportunity to seek private counsel—and that the 

denial of that opportunity violates the Sixth Amendment.  There, defendants were 

not asked whether they could obtain private counsel, nor given the chance to do so.  

Id. at 52.  The Court held that “the failure of the trial court to give them reasonable 

time and opportunity to secure counsel was a clear denial of due process.”  Id. at 

71. 

 Mr.  was forced to trial with an attorney he did not want.  He had no 

opportunity to secure private counsel, because the magistrate judge ordered him 

detained incommunicado.  The Federal Defender objected to this communications 

ban on Sixth Amendment grounds.132  Mr.  did too—explicitly objecting 

to being “thrown into the hole before I'm convicted of anything and then denied 

                                           
132  CR 23. 
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any communication with private counsel.”133  This perfected a Sixth Amendment 

violation under Powell. 

 The government may speculate that Mr.  could not have afforded 

private counsel.  But the Constitution does not permit this kind of analysis in 

evaluating the accused’s Sixth Amendment rights.  See Bradley v. Henry, 510 F.3d 

1093, 1097-98 (9th Cir. 2007) (right to counsel was violated because “petitioner 

was given no chance to contest the conclusion, apparently reached by the judge 

even prior to the in-camera proceeding, that she could not pay.”).  “Due process 

does not permit a judge to decide such a question without hearing the affected 

party.”  Id.   

 Indeed, family or friends might have been willing to assist Mr.   Or 

a lawyer might have decided to represent Mr.  pro bono in this high-

profile matter.  See Caplin & Drysdale, 491 U.S. at 624-625 (“the Sixth 

Amendment guarantees a defendant the right to be represented by an otherwise 

qualified attorney whom that defendant can afford to hire, or who is willing to 

represent the defendant even though he is without funds.”)  (emphasis provided).  

Either way, Mr.  right to choice-of-counsel does not turn on a post-hoc 

evaluation of his ability to pay. 

                                           
133  ER 1113-1114. 
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Finally, reversal should be automatic, without any prejudice analysis.  The 

“erroneous deprivation of the right to counsel of choice” carries “consequences 

that are necessarily unquantifiable and indeterminate,” and therefore 

“unquestionably qualifies as structural error.”  United States v. Gonzalez-Lopez, 

548 U.S. 140, 150 (2006) (internal punctuation omitted).  It does not matter 

whether counsel who represented Mr.  performed adequately or not.  

“Where the right to be assisted by counsel of one's choice is wrongly denied, 

therefore, it is unnecessary to conduct an ineffectiveness or prejudice inquiry to 

establish a Sixth Amendment violation.”  Id. at 148.  “Deprivation of the right is 

‘complete’ when the defendant is erroneously prevented from being represented by 

the lawyer he wants, regardless of the quality of the representation he received.”  

Id.   

For all of these reasons, the conviction should be reversed, and Mr.  

should receive a new trial. 

C. The district court also violated Mr.  Sixth-Amendment
right to self-representation.

In addition to the right to counsel, the Sixth Amendment “also guarantees 

the converse right to proceed without counsel at trial.” United States v. Farias, 618 

F.3d 1049, 1051 (9th Cir. 2010) (citing Faretta v. California, 422 U.S. 806, 807 

(1975)).  Faretta extrapolated this right from: 1) a “nearly universal conviction,” 
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that “forcing a lawyer upon an unwilling defendant is contrary to his basic right to 

defend himself if he truly wants to do so,” id., at 817-818; 2) the language of the 

Sixth Amendment, 817-821; 3) the absence of historical examples of forced 

representation, id., at 821-832; and 4) “respect for the individual,” id., at 834. 

Until the Supreme Court’s 2008 decision in Indiana v. Edwards, 554 U.S. 

164 (2008), a defendant who was determined to be competent to stand trial was 

also automatically deemed competent to represent himself.  See Godinez v. Moran, 

509 U.S. 389, 399 (1993). The Supreme Court clarified in Edwards, however, that 

“the Constitution permits [the government] to insist upon representation by counsel 

for those competent enough to stand trial . . . but who still suffer from severe 

mental illness to the point where they are not competent to conduct trial 

proceedings by themselves.”  554 U.S. at 178. 

But Edwards did not apply to this case.  Here, the district court and the 

government rejected the idea that Mr.  suffered from a “severe mental 

illness”—and that is the only exception that Edwards carves out to the general 

Faretta rule.  Given the findings that Mr.  was not compromised by a 

severe mental illness, the district court had the duty to at least conduct a Faretta 

colloquy to determine whether Mr.  could endeavor to represent himself.  

While Mr.  attorney strongly believed—and still believes—that he was 

incompetent either to stand trial or the represent himself, the district court 
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and the government did not share that view.  And once the district court ruled that 

Mr.  was not suffering from a severe mental illness that rendered him 

incompetent, it could not deny Faretta rights without further findings that severe 

mental illness nevertheless precluded self-representation. 

As with other Sixth Amendment rights, the improper denial of a request to 

proceed pro se at trial is structural error requiring automatic reversal; it is not 

amenable to any harmless error analysis. See United States v. Arlt, 41 F.3d 516, 

524 (9th Cir. 1994). Because Mr.  was wrongly denied his Faretta rights, 

reversal should result.   

The government may argue that regardless of mental illness, the trial court 

can deny Faretta rights to a defendant who is unable to communicate in an 

understandable manner. See, e.g., Savage v. Estelle, 924 F.2d 1459, 1464 (9th Cir. 

1991).  However, the prevailing view is that decisions like Savage “rest on a 

misunderstanding of Faretta, as they go far beyond assessing the character of 

defendant's waiver.” 3 LaFave, Criminal Procedure § 11.5(d), at 757-58.  

Moreover, the Supreme Court apparently rejected this approach in Edwards.  

There, the Court declined the State's invitation “to adopt, as a measure of a 

defendant's ability to conduct a trial, a more specific standard that would 'deny a 

criminal defendant the right to represent himself at trial where the defendant 

cannot communicate coherently with the court or a jury.’” Edwards, 554 U.S. at 
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178.  The Court was “sufficiently uncertain, however, as to how that particular 

standard would work in practice to refrain from endorsing it as a federal 

constitutional standard here.  We need not now, and we do not, adopt it.”  Id. 

 The Seventh Circuit analyzed this issue persuasively in United States v. 

Berry, 565 F.3d 385, 391 (7th Cir. 2009).  The Court of Appeals held that Edwards 

“would only apply when the defendant is suffering from a ‘severe mental illness.’ 

Nothing in [Edwards] suggests that a court can deny a request for self-

representation in the absence of this. Because there was no evidence before the 

trial court showing that Berry had such an affliction, Edwards was simply off the 

table.”  Id.134   

 This Court’s post-Edwards jurisprudence also emphasizes this severe-

mental-illness requirement.  See United States v. Thompson, 587 F.3d 1165, 1171-

72 (9th Cir. 2009) (“the Constitution permits States to insist upon representation by 

counsel for those competent enough to stand trial under Dusky but who still suffer 

from severe mental illness to the point where they are not competent to conduct 

trial proceedings by themselves.” (emphasis in original, quoting Edwards at 2387-

88). 

                                           
134  See also United States v. Heard, 762 F.3d 538, 543 (6th Cir. 2014) 
(distinguishing Edwards because defendant was not schizophrenic and trial court 
found that he did not suffer from a “severe mental illness.”) 
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guaranteed by the Sixth Amendment.136  In making that assessment, this Court 

“consider[s] (1) the timeliness of the motion; (2) the adequacy of the trial court’s 

inquiry; and (3) the extent of conflict created.”137   

Here, all three of those factors weighed in favor of granting the request for 

substitute counsel.  First, all of  request were timely made.  He objected 

early and often to being represented by appointed counsel.  This factor, then, 

weighed heavily in favor of granting the substitution.   

The second factor—the adequacy of the trial court’s inquiry—also weighs 

heavily in favor of reversal.  This Court has held that “for an inquiry regarding 

substitution of counsel to be sufficient, the trial court should question the attorney 

or defendant ‘privately and in depth,’ and examine available witnesses.”138  While 

the trial court held a competency hearing, it found Mr.  competent.  It was 

then incumbent on the court, if Mr.  was really competent, to explore what 

the problem was between he and his attorney.  Whether defense counsel is 

performing adequately is not the standard to evaluate a request for substitution of 

counsel.  Indeed, this Court has clearly held that “[a] court may not deny a 

136 Schell v. Witek, 218 F.3d 1017, 1027 (9th Cir. 2000). 

137 Nguyen, 262 F.3d at 1004. 

138 Nguyen, 262 F.3d at 1004 (citations omitted and emphasis provided). 
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substitution motion simply because [it] thinks current counsel’s representation is 

adequate.”139  Because there was no specific conflict inquiry here, this prong also 

weighs in favor of reversal. 

Lastly, the third factor—the extent of the conflict—weighed heavily toward 

appointment of new counsel. This Court has noted that “a complete lack of 

communication constitutes sufficient conflict to warrant the substitution of new 

counsel.”140  Further, “even if [trial] counsel is competent, a serious breakdown in 

communications can result in an inadequate defense.”141 In Daniels v. Woodford, 

428 F.3d 1181, 1199 (9th Cir. 2005), for example, a defendant refused to cooperate 

with his court-appointed attorney.  His “paranoia led him particularly to distrust a 

lawyer who had spent most of his career as a prosecutor and whom he thought was 

appointed to see that he was convicted and sentenced to death.”  Id.  “Although 

Daniels's belief may have been unwarranted,” this Court held, “the court still had 

an obligation to try to provide counsel that Daniels would trust.”  Id.  This Court 

held that the deprivation of counsel meant that his habeas petition should have 

been granted, and his conviction and death sentence reversed.  Id. at 1214. 

                                           
139  Daniels v. Woodford, 428 F.3d 1181, 1198 (9th Cir. 2005) quoting United 

States v. D’Amore, 56 F.3d 1202, 1206 (9th Cir. 1995). 
 
140  Nguyen, 262 F.3d at 1005 
 
141  Id. at 1003 
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Daniels is informative here.  It stands for the proposition that when a 

paranoid, distrustful defendant wrongly but earnestly believes that his attorney is 

against him, then the Court should “try to provide counsel that [the Defendant] 

would trust.”  That is the rule for the mere substitution of one appointed counsel 

for another.  The application of the rule should be even stronger, and the 

deprivation even more clear, when a defendant is also prohibited from obtaining 

private counsel of his own choosing or representing himself either.  Given those 

deprivations, the trial court should have sought to resolve the issues between Mr. 

 and his court-appointed attorney. 

Because all three factors support a finding that  was entitled to new 

counsel, the district court erred in finding to the contrary.  Reversal should result 

accordingly. 

II. If the district court properly denied Mr.  his Faretta rights,
then it erred in simultaneously concluding that Mr.  was
competent to stand trial.

A. Standard of review.

A district court’s factual determinations regarding a defendant’s

competence to stand trial are reviewed for clear error.  See United States v. 

Loughner, 672 F.3d 731, 766 n.17 (9th Cir. 2012); United States v. Johnson, 610 

F.3d 1138, 1145 (9th Cir. 2010).  But whether a defendant is denied Due Process is

an issue that is reviewed de novo.  See e.g. United States v. Saya, 247 F.3d 929, 
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937 (9th Cir. 2001) (Sixth Amendment); United States v. Lynch, 367 F.3d 1148, 

1159 (9th Cir. 2004) (Due Process).  Mr.  argument is that even taking 

the government’s experts' opinions at face value, he had a mental condition that 

prevented him from assisting in his own defense.  Given these undisputed facts, the 

competency issue should be reviewed de novo. 

B. The district court erroneously determined that Mr.  was
competent to assist his attorney at trial.

A criminal defendant has a constitutional due process right not to be tried or 

convicted while incompetent to stand trial. See Maxwell v. Roe, 606 F.3d 561, 564 

(9th Cir. 2010). This right “assures that a defendant has the present ability to 

consult with counsel, to understand the nature and object of the proceedings 

against him, and to aid in the preparation of his defense.” Id. (quoting Dusky v. 

United States, 362 U.S. 402 (1960)).  

Two seminal cases set forth this constitutional competency standard, Dusky 

v. United States, 362 U.S. 402, (1960) (per curiam), and Drope v. Missouri, 420

U.S. 162 (1975).  Both specify that the Constitution forbids a criminal trial against 

an individual who lacks “mental competency.” Dusky defines the competency 

standard as including both (1) “whether” the defendant has “a rational as well as 

factual understanding of the proceedings against him” and (2) whether the 

defendant "has sufficient present ability to consult with his lawyer with a 
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reasonable degree of rational understanding.” 362 U.S. at 402 (emphasis added).   

Drope repeated that standard, stating that it “has long been accepted that a person 

whose mental condition is such that he lacks the capacity to understand the nature 

and object of the proceedings against him, to consult with counsel, and to assist in 

preparing his defense may not be subjected to a trial." 420 U.S. at 171 (emphasis 

provided).  The right to be competent enough to understand the proceedings and 

participate in the defense is considered “fundamental to an adversary system of 

justice.” Drope v. Missouri, 420 U.S. 162, 172 (1975). See also Pate v. Robinson, 

383 U.S. 375 (1966).   

 Title 18 U.S.C. § 4241 provides statutory guidance to competency questions 

as well, providing that criminal proceedings must be suspended if “the [trial] court 

finds by a preponderance of the evidence that the defendant is presently suffering 

from a mental disease or defect rendering him mentally incompetent to the extent 

that he is unable to understand the nature and consequences of the proceedings 

against him or to assist properly in his defense.” 

 Evidence that is relevant to this inquiry falls into three broad categories: 

medical history, the defendant's behavior in and out of court, and defense counsel's 

statements about the defendant's competency. United States v. Garza, 751 F.3d 

1130, 1134 (9th Cir. 2014).  See also United States v. Marks, 530 F.3d 799, 814 
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(9th Cir. 2008).  A review of each category of evidence shows that the district 

court erred in determining that Mr.  was competent to stand trial. 

 First, defense counsel’s statements about Mr.  competency 

strongly argued against his fitness to stand trial.  Defense counsel unequivocally 

asserted that: 

• “The defense team has literally never had a substantive attorney/client 
conversation about the facts of the case or the charges against Mr.   

• “Mr.  has never been able to discuss possible witnesses. He has not been 
able to discuss whether to pursue a plea.” 

• “He has not been able to discuss the elements of the offense.” 

• “He has not been able to discuss affirmative defenses.” 

• “He has not been able to discuss whether to testify.” 

• Early conversations with Mr.  (before legal visits stopped altogether) 
“never progressed beyond his fixation on a conspiracy against him, the principles 
of ‘equitable sharing,’ and the merits of his underlying case.” 

• “Simply put, Mr.  has never assisted counsel with his defense. Due to his 
apparently earnestly held beliefs, he has been an active impediment to the defense 
effort.”142 

 At sentencing, the attorney explained that Mr.  had completely 

compromised his own defense for no apparent benefit, that he had declined visits 

since almost the inception of the case, and that he remained convinced that the 

                                           
142  CR 90 at 7.   
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 conspiratorial beliefs (which had existed, unchanged, since at least 

2012) appeared to be simply untrue;146 and, importantly, that there was no 

evidence that Mr.  was malingering or exaggerating his mental-health 

symptoms.147    Ultimately the doctor admitted that while he diagnosed a paranoid 

personality disorder, it was possible that these examples were in fact evidence of a 

delusional disorder featuring persecutory delusions.148    

 Doctors from the Bureau of Prisons concluded that  had a DSM-V-

diagnosable mental illness—"Obsessive-Compulsive Personality Disorder with 

Narcissistic Traits.”  At the evidentiary hearing, both doctors who contributed to 

the competency report testified that Mr.  mental illness was legitimate 

and that there was no evidence of malingering.149  They also testified that Mr. 

 behaviors were the result his mental illness.150 

                                           
146  ER 638 (no $100 million fraud); id. (no conspiracy against Mr.   
orchestrated by his attorney); id. (FBI not taking bribes); id. (FBI Agent’s father 
not part of the conspiracy). 
 
147  ER 634. 
 
148  ER 640. 
 
149  See ER 1009-1010 (Dr. Hope: “A: No. There was no evidence of any kind 
of malingering with Mr.   See also ER 1016 (same, other doctor). 
 
150  See ER 1019-1020.   
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 Unfortunately, both the BOP doctors and the trial court seemed to embrace a 

legal standard that is simply not reflected in § 4241 or the constitutional case 

law—that the defendant suffer a “major” or “severe” mental illness that is similar 

to schizophrenia, psychosis, or organic brain damage.  As the BOP doctor 

explained at the competency hearing, “the first part of that prong is that we're 

looking for any evidence of a major mental illness that would essentially result in 

an involuntary interference with mental functioning, meaning something in his 

brain he didn't have control over, say a voice or something like that telling him to 

do something and commanding him.”151   

 But there is simply no requirement that a defendant hear voices or have a 

“major” mental illness—whatever this doctor’s subjective definition of that 

concept may entail.  The law requires that the defendant suffer from “a mental 

disease or defect rendering him mentally incompetent to the extent that he is 

unable to . .  . assist properly in his defense.”  18 U.S.C. § 4241.  Drope requires 

only that defendant’s “mental condition is such that he lacks the capacity . . . to 

consult with counsel, and to assist in preparing his defense.” 420 U.S. at 171 

(emphasis provided).  The district court erred by allowing the BOP doctors to raise 

this standard higher than what the law requires. 

                                           
151  ER 999-1000. 
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Ultimately, the doctors here believed that Mr.  1) had a mental 

defect; 2) that he was not faking it; and 3) that the mental defect caused his self-

defeating behaviors—including the distrust and unwillingness to work with his 

attorney.  That is enough to render a person incompetent, and the district court 

erred in finding otherwise.  Reversal should result. 

Finally, Mr.  behavior in and out of court strongly weighed against 

competency.  His writings and speech reflected wide-ranging conspiracy ideation 

and delusions since long before the instant offense.  His out-of-court recordings, 

while disturbing, reflecting the same disorganized thought and breaks with reality.  

And Mr.  outbursts in court led to his removal from the courtroom and 

badly hurt his chances before the jury.   

For all of these reasons, the district court erred in finding Mr.  

competent to stand trial.  

C. The district court erred in failing to reevaluate competency after
Mr.  behavior at his first and second trial.

The government may argue that some of the facts and evidence described 

above only arose after Mr.  competency evaluation.  That makes no 

difference legally because “[t]he obligation to determine competency to stand trial 

is continuing, and persists throughout a proceeding including through the 

sentencing phase.”  United States v. Dreyer, 705 F.3d 951, 961 (9th Cir. 2013).  It 
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continues even if an earlier competency examination had taken place: “This 

responsibility continues throughout trial . . . and we apply the same bona fide doubt 

standard to determine whether an additional competency hearing was required.”   

Maxwell v. Roe, 606 F.3d 561, 568 (9th Cir. 2010) (emphasis provided).  See also 

Amaya-Ruiz v. Stewart, 121 F.3d 486, 489 (9th Cir. 1997). "[E]vidence of a 

defendant's irrational behavior, his demeanor at trial, and any prior medical opinion 

on competence to stand trial are all relevant in determining whether further inquiry 

is required," and "one of these factors standing alone may, in some circumstances, 

be sufficient." Drope, 420 U.S. at 180 (paraphrasing Pate, 383 U.S. at 385). 

After Mr.  behavior continued throughout the first trial, grew 

worse, and then grew worse still during the second trial, the district court should 

have reevaluated competency.  The failure to do so was also error.  For this reason 

too, reversal should result. 

CONCLUSION 

For all these reasons,  convictions should be reversed and the case 

remanded for a new trial. 
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