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APPLICATION FOR A PRELMINARY INJUNCTION 

Plaintiff Sara Duvall respectfully moves this Court for a 

Preliminary Injunction pursuant to Fed. R. Civ. P. 65, 42 U.S.C. § 1983, 

and the First and Fourteenth Amendments to the U.S. Constitution. 

Plaintiff seeks an order: 
enjoining the City of San Diego and its officers, agents, 
servants, employees, and attorneys from instituting any 
enforcement actions against Sara Duvall for failing to comply 
with the provisions of San Diego Municipal Code § 36.0101, et 
seq. (e.g., “Sidewalk Vending Regulations”) when showing and 
selling her original artwork in San Diego’s public forums.  
 

 The memorandum of points and authorities filed with this 

application together with the exhibits in support demonstrate that 

Plaintiff is “likely to succeed on the merits, that [s]he is likely to suffer 

irreparable harm in the absence of preliminary relief, that the balance 

of equities tips in [her] favor, and that an injunction is in the public 

interest.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). 
 
Respectfully submitted, 
 
 

 

DATED: April 15, 2026 s/Michele Akemi McKenzie 
 
 
 
 

MICHELE AKEMI MCKENZIE 
TIMOTHY A. SCOTT 
MCKENZIE SCOTT PC 
Attorneys for Sara Duvall 
Email: 
mmckenzie@mckenziescott.com  
tscott@mckenziescott.com 
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CERTIFICATION 
 

I, Michele Akemi McKenzie, hereby certify that undersigned 

counsel has complied with this Court’s Meet-and-Confer Requirement 

prior to filing this application by meeting via videoconference with 

Deputy City Attorney Manuel Arambula for Defendant City of San 

Diego on Tuesday, April 7, 2026 at 4 p.m. 

DATE: April 15, 2026  McKENZIE SCOTT PC 
 
     By: s/ Michele A. McKenzie  
      MICHELE A. MCKENZIE 

TIMOTHY A. SCOTT 
mmckenzie@mckenziescott.com 
Attorneys for Sara Duvall 
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TABLE OF CONTENTS 

I. INTRODUCTION. .............................................................................. 1 

II. RELEVANT SAN DIEGO MUNICIPAL ORDINANCES FOR 
CONSIDERATION OF THIS APPLICATION....................................... 2 

III. STATEMENT OF FACTS. .............................................................. 7 

A. San Diego’s Balboa Park is a public forum traditionally used for 
expressive activity. ................................................................................... 7 

B. Ms. Duvall is an artist who uses her art to speak about her 
political beliefs and express herself. ....................................................... 8 

C. San Diego’s “Sidewalk Vending Regulations” are for “sidewalk 
vendors” not those who, like Ms. Duvall, are engaging in political 
speech or pure expressive activities. ..................................................... 10 

D. The City of San Diego has incorrectly deemed Ms. Duvall’s 
artwork to be a nonexpressive “handcraft” unworthy of First 
Amendment protections. ........................................................................ 11 

IV. ARGUMENT. ................................................................................. 14 

A. Ms. Duvall is an artist who uses her artwork to engage in political 
speech as well as pure expressive activities. ........................................ 15 

1. Ms. Duvall’s political art is protected speech and thus Defendant 
City of San Diego’s “Sidewalk Vending Regulations” do not apply. ... 15 

2. Ms. Duvall’s expressive artwork—even if it lacks a clear 
discernable message—is still a protected, purely expressive activity 
and qualifies as “visual art” worthy of First Amendment        
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3. Because Ms. Duvall’s art is not mass-produced, communicates 
“message[s], idea[s], or concept[s] to others,” and has at most nominal 
“functional utility apart from any communicative value,” it is not a 
“handcraft” as defined in San Diego’s Municipal Code Section 63.0502 
and thus not properly subject to the “Sidewalk Vending       
Regulations.” ........................................................................................... 19 

4. The City of San Diego’s attempt to ban artists from using entire 
modes of communication is unconstitutional. ...................................... 20 

B. Plaintiff is suffering and will continue to suffer irreparable harm 
in the absence of preliminary relief: Ms. Duvall’s political speech and 
pure expressive activities have been, are, and will continue to be chilled 
because of the enforcement of the “Sidewalk Vending Regulations” 
against her. ............................................................................................. 22 

C. The balance of equities tips in Plaintiff’s favor: As a “visual 
artist,” Ms. Duvall would still need to comply with Defendant’s 
“Expressive Activity” Ordinance. .......................................................... 23 

D. An injunction, which would allow Ms. Duvall to return to public 
spaces within the City of San Diego to share her artwork subject to the 
“Expressive Activity” ordinance and not the “Sidewalk Vending 
Regulation,” is in the public interest. ................................................... 24 

E. The Court should require no bond for the injunction to issue. .. 24 

V. CONCLUSION. ............................................................................. 25 
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I. INTRODUCTION. 

Plaintiff Sara Duvall is a San Diego artist who expresses her 

political beliefs, lived experiences, and perspectives on the world around 

her through her art. As a San Diego native, she started going to Balboa 

Park as a child with her mother. As an adult, she enjoys returning to 

Balboa Park to share her life’s work with the public and her fellow 

artists. But following the passage of Ordinance No. 21775 in February 

2024, Park Rangers began citing and fining Ms. Duvall for showing her 

original works of art in Balboa Park. Balboa Park has long been 

recognized as a traditional public forum in this community. But now, 

Ms. Duvall no longer shows her artwork with her fellow artists at 

Balboa Park for fear of punishment. 

The citations and fines levied upon Ms. Duvall stem from the 

City’s classification of her as a “sidewalk vendor” instead of a “visual 

artist.” If Ms. Duvall were expressing herself by painting on a canvas or 

by drawing with crayon on paper or even by twisting a balloon into an 

animal (including if she was selling the canvas, paper, or balloon 

animal) instead of through her clay and mixed media artwork, she 

would be treated as a “visual artist” and not subject to the City’s 

“Sidewalk Vending Regulations.” But her choice of medium has, in the 

City’s eyes, transformed her from a “visual artist” into a “sidewalk 

vendor.” 

Due to the repeated citations and fines, as well as threats by the 

San Diego Park Rangers that her artwork could be impounded, 
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Ms. Duvall has stopped exercising her First Amendment right to share 

and sell her political and expressive art in Balboa Park.  

Ms. Duvall now respectfully appears before this Court seeking 

preliminary injunctive relief to prevent ongoing violations of her First 

Amendment rights. Ms. Duvall seeks an order enjoining the City of San 

Diego from enforcing the “Sidewalk Vending Regulations” against 

Ms. Duvall’s political speech and purely expressive art, both of which 

are protected by the First Amendment. She simply seeks to share her 

political beliefs and pure expressive artwork with the public in Balboa 

Park, and other public forums within the City of San Diego, subject to 

the same rules and requirements as other artists. 

II. RELEVANT SAN DIEGO MUNICIPAL ORDINANCES FOR 
CONSIDERATION OF THIS APPLICATION. 

Defendant City of San Diego passed Ordinance No. 21775 on 

February 28, 2024.1 See Exhibit A. Ordinance No. 21775 created the 

“Expressive Activity on Public Property” code (San Diego Municipal 

Code § 63.0501, et seq.). See Exhibit B. For the purposes of this 

application, the relevant portions of the “Expressive Activity” code 

include (emphasis in original): 

§ 63.0501 Findings and Purpose 
(a) The Council finds the City is committed to 

protecting and preserving the rights of persons 
engaged in expressive activity on public 
property, as protected by the First Amendment 

 
 
1 Plaintiff seeks to have this Court take judicial notice of the relevant 
municipal ordinances and codes. 
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to the United States Constitution and by the 
California Constitution. City parks, plazas, and 
sidewalks have served as a traditional forum for 
performances, visual artists, and other 
expressive activity. . . .  
 

(b)  . . . The Council finds that authorizing the City 
Manager to designate areas for persons 
engaged in expressive activity using equipment 
or furniture in certain parks, plazas, and high-
traffic areas will reduce tensions and physical 
altercations associated with competing for 
limited space, and will ensure those engaged in 
expressive activity are able to engage their 
intended audiences without having to compete 
with commercial vendors. . . .  

. . .  

§ 63.0502 Definitions 

. . . 
Expressive activity means all forms of speech and expressive 
conduct, including . . . (4) the sale of artwork . . . or other items 
that are inherently communicative in nature and have only 
nominal value or purpose apart from its communication. 
Items that are inherently communicative in nature include . . 
. bumper stickers, buttons . . . visual art sold by the artist, 
including prints of the artist’s visual art, political 
campaigning activity such as distribution of campaign signs, 
stickers, or other campaign materials, face painting, and 
painting henna tattoos. Expressive activity does not include: 
the sale of food; the sale or creation of handcrafts, skin care 
and beauty products; the sale of natural found items, such as 
stones and gems; the provision of personal services, such as 
massage or hair styling; the application of substances or 
handcrafts to others such as piercings or skin care products; 
teaching yoga or exercise classes; or the creation or sale of 
mass-produced merchandise or visual art. 
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. . . 
 
Handcrafts means objects made either by hand or with the 
help of devices used to shape or produce the objects through 
such methods as weaving, carving, stitching, sewing, lacing, 
welding, or beading, including necklaces, earrings, bracelets, 
rings, and other jewelry used or intended for personal 
adornment, pottery, silver or metal work, leather goods, and 
trinkets. Handcrafts are objects not likely to communicate a 
message, idea, or concept to others, are often mass-produced 
or produced with limited variation, and often have functional 
utility apart from any communicative value they might have. 
 
. . . 
 
Visual art means sculptures, drawings, or paintings applied 
to paper, cardboard, canvas, or other similar or equivalent 
medium through the use of brush, pastel, crayon, pencil, 
stylus, or other object. 
 
Ordinance No. 21775 also modified the existing “Sidewalk 

Vending Regulations.” For the purposes of this application, the relevant 

portions of the “Sidewalk Vending Regulations” code (San Diego 

Municipal Code § 36.0101, et seq.) include (emphasis in original): 

§ 36.0101 Title and Purpose 

. . . 
(b) Purpose and Intent. It is the purpose and intent of this 

Division to provide for the regulation of sidewalk vendors 
on public property pursuant to California Government 
Code sections 51036 through 51039. 

// 
 
// 
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§ 36.0102 Definitions 
. . . 
Goods means items, personal property, merchandise, or any 
other similar item that is generally sold, including food and 
beverages.  
. . . 
Sidewalk vendor means a person who sells goods or provides 
services from vending equipment or from one’s person upon a 
sidewalk. It includes both roaming sidewalk vendors and 
stationary sidewalk vendors. 
. . . 
Sidewalk vendor means a person who sells goods or provides 
services from vending equipment or from one’s person upon a 
sidewalk. 
. . . 

 
§ 36.0103 Vending Permit Requirement 
. . . 
(b) All sidewalk vendors shall obtain a vending permit prior to 
vending on any sidewalk. Permits shall be issued by the City 
Manager or designee, unless otherwise specified in the Code. 
. . . 

See Exhibit C. San Diego Municipal Code Section 36.0103 

subsections (d)-(e) describe requirements to obtain a vending 

permit, subsection (g) describes release and indemnification 

requirements. But, as noted below, “visual artists” and others 

engaged in “expressive activity” are exempted from these 

permitting requirements.2  

 
 
2 San Diego’s exemption for those engaged in “expressive activity” 
including “visual artists” from the permitting requirements is grounded 
in Ninth Circuit law. Cf. Santopietro v. Howell, 73 F.4th 1016, 1023 (9th 
Cir. 2023) (“we have never upheld a law that subjects individuals or small 
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§ 36.0113 Non-Applicability 
 
The following persons, entities, or activities are exempt from 
the requirements of this Division:  
 
(a) any person engaged in expressive activity authorized by 
Chapter 6, Article 3, Division 5 of this Code; 
. . . 

California Government Code section 51036 (referenced in San 

Diego Municipal Code § 36.0101(b) supra) provides, in relevant 

part: 

Chapter 6.2: Sidewalk Vendors 
§ 51036. For purposes of this chapter, the following 
definitions apply: 
 

(a) “Sidewalk vendor” means a person who sells food or 
merchandise from a pushcart, stand, display, pedal-
driven cart, wagon, showcase, rack, or other 
nonmotorized conveyance, or from one’s person, upon a 
public sidewalk or other pedestrian path. 

// 
 
// 
 
// 
 
// 

 

 
 
groups who wish to engage in non-commercial expressive activity in 
public fora to advance notice and permitting requirements”) (citation 
omitted). 
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III. STATEMENT OF FACTS. 

A. San Diego’s Balboa Park is a public forum 
traditionally used for expressive activity. 3 

Plaintiff Sara Duvall is an artist who enjoys showing her artwork 

in San Diego’s Balboa Park in the company of her fellow artists. See 

Exhibit D/Declaration (“Dec.”) at ¶¶ 14 & 25. A lifelong San Diegan, 

Ms. Duvall has a personal connection with the park. See Dec. at ¶¶ 2-4. 

She first started going to Balboa Park as a child with her mother. See 

Dec. at ¶ 16. Growing up, her family took full advantage of what the 

park has to offer, enjoying picnics, long walks and even celebrating 

birthdays in Balboa Park. See Dec. at ¶¶ 16-20. At the end of her 

mother’s life, Ms. Duvall took her to the park each week. See Dec. at ¶ 

21. In recent years, Ms. Duvall has enjoyed the friendship and 

fellowship of artists in the park. See Dec. at ¶ 14. When showing her art 

in Balboa Park, she would often engage in conversations about her own 

art and about art more generally with the public. See Dec. at ¶¶ 25-35.  

Ms. Duvall is not alone in recognizing the special nature of Balboa 

Park. The City itself has declared its intention to protect Balboa Park 

and other traditional public forums within the City for the pursuit of 

First Amendment-protected activities. In San Diego Municipal Code 

Section 63.0501, the City declares that it “is committed to protecting 

and preserving the rights of persons engaged in expressive activity on 

 
 
3 Public parks, like Balboa Park, are “quintessential traditional public 
forums.” ACLU of Nev. v. City of Las Vegas, 333 F.3d 1092, 1099 (9th 
Cir. 2003).  
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public property, as protected by the First Amendment to the United 

States Constitution and by the California Constitution. City parks, 

plazas, and sidewalks have served as a traditional forum for 

performances, visual artists, and other expressive activity.” Id. 

(emphasis in original).  

Public forums like Balboa Park have long been recognized by the 

courts as special locations for First Amendment activity that serve a 

vital role. Such public forums “have immemorially been held in trust for 

the use of the public and, time out of mind, have been used for purposes 

of assembly, communicating thoughts between citizens, and discussing 

public questions.” Hague v. Comm. for Indus. Org., 307 U.S. 496, 515 

(1939) (“Such use of the streets and public places has, from ancient 

times, been a part of the privileges, immunities, rights, and liberties of 

citizens.”). 

B. Ms. Duvall is an artist who uses her art to speak about 
her political beliefs and express herself. 

All of Ms. Duvall’s artwork is original, designed and made by 

herself. See Dec. at ¶¶ 59 & 61. She studied art at the college level here 

in California. See Dec. at ¶ 6. She has also studied art internationally. 

See Dec. at ¶ 8 & Complaint, ECF 1 at ¶ 42. Ms. Duvall has had her art 

shown in a gallery and has won prizes for her artwork as well. See Dec. 

at ¶¶ 9-11 & Complaint, ECF 1 at ¶¶ 43-44. Some of the artwork she 

shares is pure speech (i.e., containing writing expressing her political 

beliefs). See Dec. at ¶¶ 37-47 & Exhibit E. Some artwork is pure 

expressive speech (i.e., representations of thoughts/feelings/experiences 

or views on color, form, and design). See Dec. at ¶¶ 48-58, Exhibit F, & 
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Complaint, ECF at ¶¶ 45. But all of it is a reflection and expression of 

her beliefs, experiences, and perspectives.  

Ms. Duvall is part of a community of artists within San Diego who 

gather to share their artwork. See Dec. at ¶¶ 12 & 14. When sharing her 

art in public, she engages in conversations with members of the public 

about her art and about art more generally. See Dec. at ¶¶ 25-35. This 

is something she had done (before being cited and fined) for years. See 

Dec. at ¶ 36. 

Ms. Duvall makes political art because she believes “it is 

important to stand up for your beliefs.” See Dec. at ¶ 38. She uses her 

art to “be a good citizen and to try and change things for the better.” See 

Dec. at ¶ 39. Ms. Duvall feels that there is “a lot of injustice and 

unfairness in the world” and she wants “people to know what” she 

thinks as well as to “express solidarity with oppressed communities.” 

See Dec. at ¶¶ 40-42. She believes that public expressions “of solidarity 

are also important because it helps marginalized people know they are 

not alone.” See Dec. at ¶ 45. Ms. Duvall believes that when people 

purchase her LGBTQ+ art, for example, and display it in their homes, 

offices, or in public (on a pin or necklace), it “signal[s] to other queer 

people that you’re a safe person and they’re not alone.” See Dec. at ¶ 46. 

Ms. Duvall also makes art to explore her experience with 

synesthesia (a neurological condition). See Dec. at ¶ 48. Many of her 

works of art depict the human form cleft in two, representing her own 

experience with synesthesia. See Dec. at ¶ 49. Through her artwork 

depicting her own experience with synesthesia, she also hopes to spark 
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dialogue and connections with others who might also have this 

condition. See Dec. at ¶ 50.  

Ms. Duvall does artwork in miniature out of concern for the 

environment and to raise awareness about the impact of humans on the 

world around us. See Dec. at ¶¶ 51-57. Firing large clay pieces uses a lot 

of energy; thus her miniature pieces are an attempt to respect the 

environment and an attempt to communicate those values. See Dec. at 

¶ 53. This environmentally sensitive approach to her art is part of what 

motivates her work in mixed media: she is “anti-consumer, anti-waste, 

pro-recycle, pro-environment, pro-upcycle, pro-awareness of how 

humans are trashing our home environment/Earth.” See Dec. at ¶ 64. 

She also finds “broken or outdated things, scrap, trash, and 

incorporate[s] them into [her] art to make a statement about our impact 

on the world around us and how care for existing matter can be new and 

beautiful.” See Dec. at ¶ 66. 

Although she has tried many of the forms of art that the City of 

San Diego considers acceptable mediums for art (such as drawing, 

photography, and watercolor), she always returns to clay. See Dec. at ¶¶ 

67-68. She feels compelled to work in clay, due to its “earthiness” and 

the “touch,” “feeling,” and physicality it provides. See Dec. at ¶¶ 69-70. 

C. San Diego’s “Sidewalk Vending Regulations” are for 
“sidewalk vendors” not those who, like Ms. Duvall, are 
engaging in political speech or pure expressive 
activities. 

Since 2024, “visual artists” and others engaged in “expressive 

activity” in the City of San Diego are subject to regulation under the 
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“Expressive Activity” code. See San Diego Municipal Code § 63.0501, et 

seq. and § 36.0113(a) (explaining the “Sidewalk Vending Regulations” 

do not apply to “any person engaged in expressive activity . . . .”). This 

code creates certain place and manner restrictions relative to where the 

“visual artist” can show and sell their art within San Diego’s public 

forums. See, e.g., San Diego Municipal Code §§ 63.0503, 63.0504. 

In contrast, “sidewalk vendors” are subject to regulation under the 

“Sidewalk Vending Regulations” amended in 2024. See San Diego 

Municipal Code § 36.0101, et seq.  

“Sidewalk vendors” are subject to regulatory burdens that do not 

apply to “visual artists,” including: 

• The obligation to obtain permits prior to selling their food 
or merchandise (San Diego Municipal Code § 36.0103(b)); 
 

• Complete exclusion from certain premier San Diego 
locations during extended periods of the year (see, e.g., San 
Diego Municipal Code §§ 36.0102, 36.0107(i)) – including 
Balboa Park from Memorial Day to Labor Day); 

 
• Required compliance with a host of other restrictions as to 

the time, place, and manner of their activities (see, e.g., 
San Diego Municipal Code §§ 36.0105(b), (c), 36.0106, 
36.0107, 36.0108(b)). 

 
D. The City of San Diego has incorrectly deemed 

Ms. Duvall’s artwork to be a nonexpressive 
“handcraft” unworthy of First Amendment 
protections. 

After the revisions to the “Sidewalk Vending Regulations” and the 

creation of the “Expressive Activity” code in 2024, Defendant City of San 

Diego started citing and fining Ms. Duvall for showing her artwork in 
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Balboa Park. Ms. Duvall was first cited and fined $250 for allegedly 

violating various provisions of the “Sidewalk Vending Regulations” on 

August 2, 2024. See Dec. at ¶¶ 71-75; Exhibits G & H. She appealed this 

citation. See Dec. at ¶ 73. Following this citation and fine, Ms. Duvall 

refrained from returning to Balboa Park with her art out of fear of being 

cited and fined again. See Dec. at ¶ 75. She wanted to have her appeal 

resolved so it was clear to her and the City what her rights were. See 

Dec. at ¶¶ 76-77. But after waiting over nine months with no further 

communication from the City about her appeal, she summoned the 

courage to return to Balboa Park with her art. See Dec. at ¶¶ 79-80. On 

May 9, 2025, Ms. Duvall was again fined by San Diego Park Rangers for 

supposedly violating the “Sidewalk Vending Regulations” with her 

artwork. See Dec. at ¶¶ 81-82; Exhibits I & J. She appealed this citation 

as well. Unfortunately, Ms. Duvall lost both appeals. See Dec. at ¶ 83. 

The City has taken the position that Ms. Duvall is not a “visual 

artist” sharing and selling her “visual art” at all. Instead, Defendant 

City of San Diego considers Ms. Duvall to be a “street vendor” selling 

“handcrafts.” Other artists—including painters, caricature artists, 

henna artists, and face painters4—can sell their art in Balboa Park 

subject only to the restrictions of the “Expressive Activity” code 

described supra. But Ms. Duvall, whose art has been deemed a 

nonexpressive “handcraft,” is compelled to comply with the more 

onerous and restrictive “Sidewalk Vending Regulations.”  

 
 
4 See San Diego Municipal Code § 63.0502. 
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Ms. Duvall is not the only “visual artist” who, under the City’s 

2024 definition of “handcrafts,” would find herself no longer protected 

by the First Amendment in the City’s eyes. San Diego’s code defines any 

“object” that is “carv[ed]” or “weld[ed]” as a “handcraft.” See San Diego 

Municipal Code § 63.0502 (“Handcrafts means objects made either by 

hand or with the help of devices used to shape or produce the objects 

through such methods as . . . carving . . . welding . . . metal work . . . .”) 

(emphasis in original). Thus, “objects” which have been “carv[ed]” by 

hand, such as Michelangelo’s Pieta carved in marble, or those which 

have been “weld[ed]” such as Beverly Stoll Pepper’s Excalibur outside 

the Edward J. Schwartz Federal Building are de facto nonexpressive 

“handcrafts” under the City of San Diego’s current definition.  

While San Diego Municipal Code § 63.0502’s “handcrafts” 

definition declares that “Handcrafts are objects not likely to 

communicate a message, idea, or concept to others, are often mass-

produced or produced with limited variation, and often have functional 

utility apart from any communicative value they might have,” these 

vague descriptors: (1) “not likely to communicate a message,” (2) “often 

mass-produced,” and (3) “often have a functional utility apart” are not 

being used to shield First Amendment-protected expressive speech from 

enforcement actions. As Ms. Duvall’s multiple citations show, the fact 

that her artwork includes objects made by hand with clay and metal 

resulted in them being deemed “handcrafts” even though none of her 

work is “mass-produced,” all of her work “communicate[s] a message,” 

and the vast majority of her artwork has no “functional utility” 

Case 3:26-cv-01112-AGS-BJW     Document 4-1     Filed 04/15/26     PageID.75     Page 19
of 31



 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

 

 
 

 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
APPLICATION FOR A PRELIMINARY INJUNCTION - 14 
 

whatsoever.5 The City of San Diego is relying on its Park Rangers to 

identify “handcrafts” but has not instructed or trained them that objects 

which “communicate a message, idea, or concept to others” or have 

“communicative value” but only nominal functional utility are protected 

by the First Amendment. 

IV. ARGUMENT. 

Before this Court may grant a preliminary injunction, Ms. Duvall 

must show that: 

1. she “is likely to succeed on the merits”; 

2. “that [s]he is likely to suffer irreparable harm in the absence of 

preliminary relief”; 

3. “that the balance of equities tips in h[er] favor”; and 

4. “that an injunction is in the public interest.”  

Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  

In the First Amendment context, Ms. Duvall “bears the initial 

burden of making a colorable claim that [her] First Amendment rights 

have been infringed, or are threatened with infringement, at which 

point the burden shifts to the government to justify the restriction.” 

Sanders Cnty. Republican Cent. Comm. v. Bullock, 698 F.3d 741, 744 

(9th Cir. 2012) (internal quotation and citation omitted). 

 
 
5 The only art of Ms. Duvall’s that arguably has nominal “functional 
utility” are her miniature vases, which could possibly hold very tiny 
flowers or other miniature items. Ms. Duvall creates these miniatures 
vases, however, as decorative pieces, and does so to convey an specific 
environmental message.  
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A. Ms. Duvall is an artist who uses her artwork to engage 
in political speech as well as pure expressive 
activities. 

To determine whether Ms. Duvall “is likely to succeed on the 

merits” of her claims, this Court must determine if she has a “colorable 

claim” that her First Amendment rights have been infringed. The art 

Ms. Duvall has been penalized for sharing in Balboa Park is comprised 

of: (1) political speech and (2) pure expressive speech and is thus entitled 

to full First Amendment protections. Defendant City of San Diego’s 

determination that her art is non-expressive “handcrafts” is incorrect. 
1. Ms. Duvall’s political art is protected speech and 

thus Defendant City of San Diego’s “Sidewalk 
Vending Regulations” do not apply. 

Some of Ms. Duvall’s political art includes writing (e.g., “Say Gay,” 

“Ban Guns, Not Books”) that is applied to pins or necklaces. See Exhibit 

E. Because her political speech is affixed to a pin or necklace, the City 

of San Diego considers it to be a “handcraft” subject to the “Sidewalk 

Vending Regulations” instead of the “Expressive Activity” code. See San 

Diego Municipal Code § 63.0502 (“Handcrafts means objects made 

either by hand . . .including necklaces . . . and other jewelry used or 

intended for personal adornment. . . .”). Even though San Diego’s 

Municipal code declares that “[h]andcrafts are objects not likely to 

communicate a message, idea, or concept to others, are often mass-

produced or produced with limited variation, and often have functional 

utility apart from any communicative value they might have,” (id.) 

Ms. Duvall’s art expressing her political opinions is not considered by 

the City to be speech but instead a “handcraft” subject to regulation 
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under the “Sidewalk Vending Regulations.” But affixing political speech 

to a pin or a necklace does not strip it of its First Amendment 

protections.6 See ACLU of Nev. v. City of Las Vegas, 333 F.3d 1092, 1107 

(9th Cir. 2003) (“Our cases show that the sale of merchandise which 

carries or constitutes a political, religious, philosophical or ideological 

message falls under the protection of the First Amendment.”) (internal 

quotation marks and citations omitted). Nor does offering political art 

for sale lessen its constitutional protections. See Gaudiya Vaishnava 

Soc'y v. San Francisco, 952 F.2d 1059, 1063 (9th Cir. 1991) (“an 

expressive item does not lose its constitutional protections because it is 

sold rather than given away”) (citations omitted); see also Perry v. L.A. 

Police Dep't, 121 F.3d 1365, 1371 (9th Cir. 1997) (expanding the holding 

in Guadiya to speakers who are not nonprofit organizations). 

The U.S. Supreme Court and Ninth Circuit have long recognized 

a wide range of manners and modes of expression as pure speech and/or 

expression protected by the First Amendment. In Cohen v. California, 

the U.S. Supreme Court overturned Cohen’s misdemeanor conviction for 

disturbing the peace when he wore a jacket with the words “Fuck the 

 
 
6 Curiously, if Ms. Duvall made political “buttons” instead of political 
pins, she would be protected under San Diego’s current code instead of 
penalized. See San Diego Municipal Code § 63.0502 (“Items that are 
inherently communicative in nature include . . . buttons . . . .”). The 
municipal code does not require the “buttons” to have any speech or 
iconography on them, so a “button” of a balloon would be protected 
“expressive activity” as a “form of speech” but Ms. Duvall’s actual speech 
of “Say Gay” or “Ban Guns, Not Books” on a pin or necklace are 
prohibited “handcrafts.” 

Case 3:26-cv-01112-AGS-BJW     Document 4-1     Filed 04/15/26     PageID.78     Page 22
of 31



 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

 

 
 

 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
APPLICATION FOR A PRELIMINARY INJUNCTION - 17 
 

Draft” into a courthouse where women and children were present. 403 

U.S. 15, 16 (1971). Even though the Court was dealing with a jacket (a 

functional item) bearing writing in Cohen, the Court had little difficulty 

in finding Cohen to be engaging in (and punished for) “speech.” Id. at 

18. In Joseph Burstyn v. Wilson, the Court reviewed whether motion 

pictures were protected by the First Amendment. 343 U.S. 495 (1952). 

In noting their ability to “affect public attitudes and behavior in a 

variety of ways, ranging from direct espousal of a political or social 

doctrine to the subtle shaping of thought which characterizes all artistic 

expression” the Court found motion pictures to be expressive (even if 

created solely for entertainment, even if pursued for profit). Id. at 501 

(emphasis added). 

In Anderson v. City of Hermosa Beach, the Ninth Circuit examined 

whether tattoos, the process of tattooing, and businesses engaged in 

tattooing were engaging in expressive conduct or pure expressive 

speech. The Court ultimately held that the “tattoo itself, the process of 

tattooing, and even the business of tattooing are not expressive conduct 

but purely expressive activity fully protected by the First Amendment.” 

621 F.3d 1051, 1060 (9th Cir. 2010) (emphasis in original). In Anderson, 

the Court pointed out that “a form of speech does not lose First 

Amendment protection based on the kind of surface it is applied to.” Id. 

at 1061. When Ms. Duvall is saying “Say Gay” or “Ban Guns Not Books” 

on her art, her speech does not lose is expressive value or First 

Amendment protection simply because it is applied to a pin or a 
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necklace. She is directly “speaking” her political values to others 

through her art. 

2. Ms. Duvall’s expressive artwork—even if it lacks 
a clear discernable message—is still a protected, 
purely expressive activity and qualifies as 
“visual art” worthy of First Amendment 
protections. 

Ms. Duvall’s original artwork that lacks political writing is 

nevertheless protected by the First Amendment also. The U.S. Supreme 

Court has explained that “the Constitution looks beyond written or 

spoken words as mediums of expression.” Hurley v. Irish-American Gay, 

515 U.S. 557, 569 (1995). The Court has emphasized that “a narrow, 

succinctly articulable message is not a condition of constitutional 

protection.” Id. To hold otherwise would create a world where First 

Amendment protections “never reach the unquestionably shielded 

painting of Jackson Pollock, music of Arnold Schoenberg, or 

Jabberwocky verse of Lewis Carroll.” Id.  

In White v. City of Sparks, the Ninth Circuit examined visual art 

and whether the First Amendment protects “self-expression through 

painting.” 500 F.3d 953, 956 (9th Cir. 2007). In finding that it did, the 

Court noted that in the context of painting, “an artist conveys his sense 

of form, topic, and perspective” which may contain a clear message or 

instead “may express the artist's vision of movement and color.” Id. The 

Court went on to explain that “[s]o long as it is an artist's self-

expression, a painting will be protected under the First Amendment, 

because it expresses the artist's perspective.” Id. Ms. Duvall expressing 

herself through clay and mixed media rather than the canvas used by 
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Mr. White makes her art no less expressive. Ms. Duvall’s art in 

miniature is a statement of the artist’s impact on the world around her. 

See Dec. at ¶¶ 51-54. Ms. Duvall’s mixed media art is an attempt to 

express her “anti-consumer, anti-waste, pro-recycle, pro-environment, 

pro-upcycle, pro-awareness of how humans are trashing our home 

environment/Earth” views. See Dec. ¶ 64. Ms. Duvall incorporates 

outdated items into her works “to make a statement about our impact 

on the world around us and how care for existing matter can be new and 

beautiful.” See Dec. at ¶ 66. Her works including the human form broken 

in two explore her experience with synesthesia. See Dec. at ¶¶ 48-50. 

Her pure expressive art—even though not created on a painter’s 

canvas—is her sense of the world as she experiences it. That is what art 

is. 

3. Because Ms. Duvall’s art is not mass-produced, 
communicates “message[s], idea[s], or concept[s] 
to others,” and has at most nominal “functional 
utility apart from any communicative value,” it 
is not a “handcraft” as defined in San Diego’s 
Municipal Code Section 63.0502 and thus not 
properly subject to the “Sidewalk Vending 
Regulations.” 

Ms. Duvall’s art is not properly considered a “handcraft” as defined 

by the City of San Diego nor appropriately subjected to the “Sidewalk 

Vending Regulations.” Under its own terms, Section 63.0502 defines 

“handcrafts” as “not likely to communicate a message, idea, or concept 

to others, are often mass-produced or produced with limited variation, 

and often have functional utility apart from any communicative value 

they might have.” See Exhibit B. As discussed supra and in her 
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Declaration, Ms. Duvall intends for her political and pure expressive art 

to “communicate a message, idea, or concept to others,” none of it is 

“mass-produced,” and at most her art has nominal functional utility 

apart from the “communicative value” is has. See Sections III(B) & Dec. 

at ¶¶ 37-70. None of her art properly falls within the City’s definition of 

“handcraft.” 

4. The City of San Diego’s attempt to ban artists 
from using entire modes of communication is 
unconstitutional.  

If the City of San Diego’s Section 63.0502 definition of 

“Handcrafts” properly applies to Ms. Duvall’s political and expressive 

artwork, the City—by municipal fiat—has removed several traditional 

modes of communication typically available to artists. Section 63.0502 

declares welded objects, carved objects, and those made from metalwork 

to be non-expressive. Such an expansive exclusion of media traditionally 

used by artists for expression is unprecedented and unconstitutional.  

The use of welding to form sculpture is a traditional means of 

artistic expression. For example, the Smithsonian American Art 

Museum features welded works of art, such as Davis Smith’s 1935 

Reclining Figure, https://americanart.si.edu/artwork/reclining-figure-

86061. The use of carving is also regularly used by artists to create three 

dimensional visual art. San Diego’s own Timken Museum of Art 

features carved art such as Thomas Ball’s 1874 Eve, 

https://www.timkenmuseum.org/collection/bust-of-eve/. The use of 

miniature vases as decorative art has been around for millennia. New 

York City’s Metropolitan Museum of Art features miniature decorative 
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vases like the 8th century BCE Cypriot terracotta miniature amphora, 

https://www.metmuseum.org/art/collection/search/330047. Artists have 

sought to express themselves through welded works, carved works, and 

works made from clay/pottery as expressive art for thousands of years. 

The functional prohibition of these expressive mediums for local artists 

results in entire modes of expression being excised from the First 

Amendment, and it serves no compelling or significant government 

interest. 

While there is no analogous U.S. Supreme Court case precisely on 

point, the Court has been skeptical of municipal schemes that seek to 

shut down entire modes of communication. In City of Ladue v. Gilleo, 

the Supreme Court analyzed a municipality’s ordinance prohibiting the 

display of most signs on residential properties. 512 U.S. 43 (1994). In 

reviewing the constitutionality of the ordinance at issue, the Court 

noted that residential signs “have long been an important and distinct 

medium of expression.” Id. at 55. The Court explained that its “prior 

decisions have voiced particular concern with laws that foreclose an 

entire medium of expression.” While such “prohibitions foreclosing 

entire media may be completely free of content or viewpoint 

discrimination, the danger they pose to the freedom of speech is readily 

apparent -- by eliminating a common means of speaking, such measures 

can suppress too much speech.” Id. Here, the City of San Diego has 

completely foreclosed at least three avenues for expression traditionally 

used by artists: carving, welding, and visual art made using clay/pottery 

or “metal work”. Doing so violates the First Amendment. 
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B. Plaintiff is suffering and will continue to suffer 
irreparable harm in the absence of preliminary relief: 
Ms. Duvall’s political speech and pure expressive 
activities have been, are, and will continue to be 
chilled because of the enforcement of the “Sidewalk 
Vending Regulations” against her. 

Ms. Duvall has already been harmed for exercising her First 

Amendment freedoms. The citations, fines, and threats of impoundment 

of her art constitute cognizable harm and continue to chill her freedom 

of speech. Ms. Duvall worries that if her art is impounded it could be 

damaged or destroyed. See Dec. at ¶ 86. While she wants to return to 

Balboa Park and other public spaces within the City of San Diego, she 

does not out of fear of more citations, fines, and possible impoundment 

of her artwork. See Dec. at ¶¶ 88-91. 

Because Defendant City of San Diego will likely continue to 

penalize Ms. Duvall when she shares her political speech and expressive 

art within the City’s public forums, she continues to refrain from 

speaking and expressing herself when she would otherwise speak and 

express herself. See Dec. at ¶¶ 87-93. The U.S. Supreme Court has noted 

that “loss of First Amendment freedoms, for even minimal periods of 

time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 

427 U.S. 347, 373 (1976) (citation omitted). See also Warsoldier v. 

Woodford, 418 F.3d 989, 1001 (9th Cir. 2005) (“under the law of this 

circuit, a party seeking preliminary injunctive relief in a First 

Amendment context can establish irreparable injury sufficient to merit 

the grant of relief by demonstrating the existence of a colorable First 
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Amendment claim”) (internal quotations and citations omitted). 

Ms. Duvall meets that standard here. 

C. The balance of equities tips in Plaintiff’s favor: As a 
“visual artist,” Ms. Duvall would still need to comply 
with Defendant’s “Expressive Activity” Ordinance.  

The balance of equities tips in Plaintiff’s favor. Ms. Duvall is an 

artist expressing her political beliefs, personal experiences, and 

perspectives on the world around her through her art. See Dec. at ¶¶ 37-

70. She has refrained from returning to the public forums within the 

City of San Diego to share her art out of fear that she will not be treated 

as her fellow “visual artists” are treated, but that instead she will be 

penalized as an unauthorized “street vendor.” See Dec. at ¶¶ 87-92. Each 

moment that Ms. Duvall’s political speech and expressive activities are 

chilled by the “Street Vending Regulations” is a cognizable harm.  

There are already regulations in place governing the display and 

sale of “visual art” in the City of San Diego’s public forums. See San 

Diego Municipal Code § 63.0501, et seq. Ms. Duvall would, of course, 

have to comply with those regulations. Thus, the City of San Diego will 

not be harmed in any way by enforcing the same laws it enforces against 

other “visual artists” against Ms. Duvall instead of the laws it enforces 

against “sidewalk vendors.” Where “serious” First Amendment 

questions are raised, the Ninth Circuit has found the balance of equities 

to tip in the favor of the litigant seeking to protect their First 

Amendment rights. See Am. Bev. Ass’n v. City & Cnty. of S.F., 871 F.3d 

884, 898 (9th Cir. 2017). Here, the balance of equities tips in 

Ms. Duvall’s favor.  
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D. An injunction, which would allow Ms. Duvall to return 
to public spaces within the City of San Diego to share 
her artwork subject to the “Expressive Activity” 
ordinance and not the “Sidewalk Vending 
Regulation,” is in the public interest. 

Here, the issuance of the requested injunction (prohibiting the 

City of San Diego from enforcing the “Sidewalk Vending Regulations” 

against Ms. Duvall) is in the public interest. The Ninth Circuit has 

“consistently recognized the significant public interest in upholding 

First Amendment principles.” Cal. Chamber of Commerce v. Council for 

Educ. & Rsch. on Toxics, 29 F.4th 468, 482 (9th Cir. 2022). See also Doe 

v. Harris, 772 F.3d 563, 583 (9th Cir. 2014) (“the public interest favors 

the exercise of First Amendment rights”). When Ms. Duvall is allowed 

to share her art in Balboa Park, she contributes to the dynamic and 

lively atmosphere of this treasured locale. She is able to advocate her 

political views and share her own unique perspective on the world 

through her art. This adds to the vitality of San Diego’s public spaces 

and is in the public’s interest. 

E. The Court should require no bond for the injunction 
to issue. 

Given the lack of damages that Defendant City of San Diego would 

suffer from the injunction, Plaintiff respectfully requests that this Court 

order no bond be filed or that the bond amount be set at zero. See Conn. 

Gen. Life Ins. Co. v. New Images of Beverly Hills, 321 F.3d 878, 882 (9th 

Cir. 2003) (“The district court is afforded wide discretion in setting the 

amount of the bond . . . and the bond amount may be zero if there is no 
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evidence the party will suffer damages from the injunction.”) (citations 

omitted). 

V. CONCLUSION. 

For all of the foregoing reasons, Ms. Duvall respectfully requests 

that this Court grant her request for a preliminary injunction enjoining 

the City of San Diego and its officers, agents, servants, employees, and 

attorneys from instituting any enforcement actions against Sara Duvall 

for failing to comply with the provisions of San Diego Municipal Code 

§ 36.0101, et seq. (e.g., “Sidewalk Vending Regulations”) when showing 

and selling her original artwork in San Diego’s public forums.  
 
Respectfully submitted, 
 
 

 

DATED: April 15, 2026 s/Michele Akemi McKenzie 
 
 
 
 

MICHELE AKEMI MCKENZIE 
TIMOTHY A. SCOTT 
MCKENZIE SCOTT PC 
Attorneys for Sara Duvall 
Email: 
mmckenzie@mckenziescott.com  
tscott@mckenziescott.com  
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ORDINANCE NUMBER 0-

 2775 

(NEW SERIES)

DATE OF FINAL PASSAGE

 

FEB 2 8 20

AN ORDINANCE AMENDING CHAPTER 3 ARTICLE 6

DIVISION 1 OF THE SAN DIEGO MUNICIPAL CODE BY

RETITLING AND AMENDING SECTION 36.0101,

AMENDING SECTIONS 36.0102 AND 36.0105, RETITLING

AND AMENDING SECTION 36.0107, AMENDING SECTIONS

36.0108, 36.0110, 36.0111, AND 36.0113, AND RETITLING

AND AMENDING SECTION 36.0114; AMENDING

CHAPTER 5, ARTICLE 4, DIVISION 1 BY AMENDING

SECTIONS 54.0105 AND 54.0122; AMENDING CHAPTER 5,

ARTICLE 7 DIVISION 00 BY REPEALING SECTIONS 57.10

AND 57.10.1; AMENDING CHAPTER 65 ARTICLE 3,

DIVISION 00 BY RETITLNG AND AMENDING SECTION

63.20.20; AMENDING CHAPTER 6, ARTICLE 3, DIVISION 1

BY AMENDNG SECTION 63.0102; AND AMENDING

CHAPTER 6, ARTICLE 3 BY ADDING NEW DIVISION 5 AND

NEW SECTIONS 63.0501,63.0502,63.0503,63.0504, 63.0505,

AND 63.0506, ALL RELATING TO SIDEWALK VENDING,

COMMERCIAL ACTIVITY, AND EXPRESSIVE ACTIVITIES

ON_UBLI.ORROPERTY.

WHEREAS, Califoria Government Code sections 51036 through 51039, which

decriminalized sidewalk vending and limited cities and counties ability to regulate sidewalk

vendors to requirements in the state law or otherwise directly related to objective health, safety,

or welfare concerns, became effective on January 1, 2019; and

WHEREAS, in response to these state law amendments, the Council of the City of

San Diego (Council) adopted Sidewalk Vending Regulations in San Diego Ordinance O-21459

(May 23 2022) amending Chapter 35 Article 6, Division 1 ofthe San Diego Municipal Code to

address objective health, safety, and elfare concerns and regulations in parks and beaches, to

ensure the public' s use and enjoyment of natural resources and recreational opportunities, and to

prevent an undue concentration of commercial activity that would unreasonably interfere with

the scenic and natural character ofthese parks and beaches; and
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WHEREAS, the City has observed a need for impounding procedures and increased

enforcement measures to address vendors who disregard the Sidewalk Vending Regulations and

operate in a manner that disrupts public safety, obstructs sidewalk access, or creates unsanitary

conditions; and

WHEREAS, including a process for immediate impound of vendor equipment provides

an enforcement tool to address vendors who refuse to comply with the Sidewalk Vending

Regulations to the detriment ofpublic health, safety, and welfare; and

WHEREAS, the City's parks, plazas, and sidewalks have served as a traditional forum

for performances, visual artists, and other expressive activity; and

WHEREAS, unregulated expressive activity has led to challenges for first responders to

access emergency situations, has intensified competing interests in available space and increased

the incidents of physical altercations among sidewalk vendors and persons engaged iii expressive

activity, and has limited the accessibility of common walkways and the safe flow ofpedestrian

and vehicular traffic in some areas; and

WEREAS, certain parks, plazas, and lgh-traffic areas constitute major tourist

attractions, hosting sigificant numbers ofpeople annually and containing limited geographic

space where visitors, tourists sidewalk vendors, and people engaged in expressive activity

compete for space; and

WHEREAS, the City seeks to adopt regulations that protect rights guaranteed by the First

Amendment to the United States Constitution and the California Constitution, while balancing

the City's interests in public safety, order, and accessibility of sidewalks, parks, and beaches; and
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WHEREAS, the Council finds that authorizing the City Manager to designate areas for

expressive activities using equipment or furniture will reduce tensions associated with competing

for limited space, will ensure people engaged in expressive activity have designated areas to

engage their intended audiences without having to compete with commercial vendors, and will

reduce the incidents of physical altercations, and designating expressive activity areas in areas

where the proliferation of commercial activity potentially interferes with the historic and cultural

opportunities and preservation activities will protect and preserve the nature of these areas for

everyone; and

WHEREAS, the Office of the City Attorney has drafted this Ordinance based on the

infoimation provided by City staff, with the understanding that this infonnation is complete true,

and accurate; NOW, THEREFOR„E

BE IT ORDAINED, by Llie COL[Ill of he-ity of San Diego as-follows:

Section 1. That Chapter 3, Article 6, Division 1 of the Sa Diego Municipal Code is

amended by retitling and amending section 36.0101, amending sections 36.0102 and 36.0105,

retitling and amending section 36.0107, amending sections 36.0108 36.0110, 36.0111, and

36.0113, and retitling and amending section 36.0114, to read as follows:

§36.0101

Title and Purpose

(a) 

Title. This Division shall be known as the Sidewalk Vending Regulations.

(b) 

Purpose and Intent. It is the purpose and intent of this Division to provide

for the regulation of sidewalk vendors on public property pursuant to

California Government Code sections 51036 through 51039. The Council

finds and declares that these regulations are directly related to objective

health, safety, and welfare concerns created by competing uses of

-PAGE 3 OF 27-
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sidewalks by residents, visitors, and sidewalk vendors. The Council

further finds and declares that regulations on sidewalk vending in City

parks and beach areas are necessary to ensure the public's use and

enjoyment of natural resources and recreational opportunities and are

necessary to prevent an undue cocentration of commercial activity that

unreasonably interferes with the scenic and natural character ofthe parks

and beach areas.

§36.0102

Definitios

For purposes of this Division, defined terms appear in italics. The following

definitions apply:

Above-ground structure through BalarkDistrict [No change in text.]

Beach area las he sli iiaig as i secion 63.20 ofihis Code.

Best managementpractices through Encroachment Permt [No change in text]

Epressve Activiy has the same meaning as iii section 63.0502 of this Code.

Gaslamp Quarter Dstrict through ajor transit stop [No change in text.-]

Parkhas the same meaning as in section 63.0102(b) of this Code.

Permittee through Portable cooking equpment [No change in text.]

Public rght-of.ay tlrough Schoo [No change in text,]

Services are activities involving the performance of work for others or the

provision of intangible items directly to a person or to a group ofpeople at the

same time that cannot be retrned once they are provided. Examples include hair

styling roassage, yoga, exercise classes, and dog training.

Sidewalk [No change iii text.I
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Sidewalk vendor means a person who sells goods or provides services from

vending· equpment or from one's person upon a sidewalk It includes both

roaming sidewalk vendors an statioary sidewalk vendors.

Stan*ona sidewaüú vendo through Smmer moratorium [No change in text.]

end or vending means with respect to any goods orserices, to sell, offer to sell,

expose or display for sale, solicit offers to purchase, barter, or require someone to

negotiate, establish, or pay a fee before providing goods or services, even if

characterized as a donation, on a public street alley, lghwãy, parking lot

sidewalk o public right-of-way.

ding equment means any conveyance

, table, stand,

 display

, showcase, rack,

or any other free-standing equipment used for vending on thesidealk

Fendingpermit [No change iii text.1

§3

6

.01

05

Sidewalk Vending Generally

(a) through (g) [No change iii text.l

(h) 

Sidewalk vendors engaged in the vending of food or beverages shall

display a valid San Diego County Environmental Health Permit and have

hand sanitizer located in a conspicuous location readily available for use

by custom

ers.

(i) [No change in text.]

(j) 

No vendor shall vend to any person traveling in a motor vehicle along a

public roadway. ending in or from a parked vehicle is addressed in

section 54.0122.

(10 rough (1) [No change iii text.]
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(i) To maintain accessibility standards, siewak vendors shall not place or

allow any obstruction to be placed on the sidewak that would reduce the

width ofthe sidewalk to less than 48 inches excluding the curb, except for

the brief duration oftime for a roaning sidewalkiendor to conduct a sale.

Notwithstanding the foregoing, sidewak vendors shall immediately move

to provide access to the sidewak to avoid impeding the fiow of pedestrian

or other traffic.

n) [No change in text.

(o) Sidewak vendors shall not engage in or offer to engage in any type of

rental activity, including the rental of any goods or services.

(p) through ® [No change in text.]

§36.0107

lllg al 9 Plazs, ad Beh-reas

The following provisions apply inpark, plazas, and beach areas. Where the

following provisions are more restrictive than those set forth in section 36.0106,

side/alk endors shall comply with the more restrictive provisions:

(a) Sidewak vendors shall stop vending before the designated closing time of

the park, plaza,  beach area.

(b) 

ending is permitted between 8:00 a.in. and sunset inpark

, plazas, and

beach areas where there is no designated closing time.

(c) 

[No change in text]

(d) 

Sidewalk vendors shall not vênd within 25 feet of any decorative fountain,

statue, monument, memorial, or art installation.
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(e) 

Subject to applicable law, the City Manager is authorized to enact rules

and regulations to prohibit vending ii any space that would obstruct,

damage or otherwise adversely affect the public's use and enjoyment of

natural resources and recreation opportunities or contribute to an 

-

undue

concentration of commercial activity that unreasonably interferes with the

scenic and natural character of apark

(Í) 

Stationaiy sidewak vendors are not permitted within any area of

 apark or

plaza if thepark or plaza operator has signed an agreement for

concessions that exclusively permits the sale of goods or services by a

specified concessionaire, provided that notice by signage or other means is

provided to the sationay sidewalk vendor.

(g) [No change iii text.]

(11 

Consistent with applicable law, the City Manager has the authority to

reasonably limit the number of sidewak vendors in certainpar by

requiring sidewalk vendors to obtain an additional park sales permit to

vend in the following locations: Balboa Pa Mission Bay Park, Ocean

Beach Park, Mission Beach Park, Kellogg Par Ocean Boulevard Park,

Ellen Browning Scripps Park, South Mission Beach Park and Torrey

Pines City Park.

(i) 

nding is prohibited during the summer moratorium in Balboa Park 

Mission Bay Park, and the Shoreline Parks

, which are thosepark

contiguous to the shoreline or beach in the communities of Ocean Beach,

Mission Beach, Pacific Beach, and La Jolla

(i) through (10 To change in text.]
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§36.0108

Sidewak Vending Equipment and Goods

(a) [No change in text.1

(b) 

Sidewak vendors shall not:

(1) through (4) [No change in text.]

(5) set up customer seating areas.

(i) Sidewalk vendors mayonly have achair for personal use.

(ií) Sdewalk endors that do not serve food or beverages may

use tables only for vending purposes such as conducting

transactions or displaying goods for sale.

(

i

i

i

 

Sidewak vendors that serve food or beverages must

conduct all vending from a permitted conveyance in

accordance with their health permit from the County

Department of Environmental Health and Quality.

(c) throiigh (f) [No change ii text.]

§36.0110

Penalties ad Fines

(a) Any violation of this Division by a sidewak vendor holding a valid

vendingpemit shaIl be subject to the following:

(1) an administrative citation and $100 penalty for a first violation.

(2) through (3) [No change in text..]

(b) Any sidewalk vendo found ending without a ending permi if required

pursuant to this Division, shall immediately cease vending and be subject

to the following:

(1) an administrative fine of $250 for afirst violation.

-PAGE 8 OF 27-

A-8

Case 3:26-cv-01112-AGS-BJW     Document 4-3     Filed 04/15/26     PageID.98     Page 9
of 59



(O-2024-73

)

(COR

. CO

PY

 2)

(2) through (3) [No change in text.]

(c) 

If a sidewalk vendor who was fined for vending without a iendingpermit

provides proof of a valid vendingpermit issued by the City that is

applicable on the date of the violation, the administrative fines shall be

reduced to the administrative fine schedule set forth in section 36.0110(a).

(d)

 

[No change in text.]

§36.0111 Impounding of Vending Equipmet

(a) 

The City may impound vendng equzpment and any goods therein for any

of the following reasons:

(1) leaving vendng equment or goods unattended in violation of

section 36.010500;

(2) vending-prolibiteddyívìóãtiñof section 36.0109;

(3) vending without a valid vendingpermit in violation of section

36.0110(b);

(4) vendzizg food without a valid and displayed San Diego County

Enviromental Health Permit iii violation of section 36.0105(h);

(5) vendng iii violation of this Division and the sidewak vendor

refuses or fails to provide identification upon request by an

Enforcement Official;

(6) vending in apparent violation of this Division and the sideiak

vendor refuses or fails to remove the vending equinent ñ·oin the

sidewak, park, or other property within 30 consecutive minutes

after being instructed to do so by an Enforcement Official;

-PAGE 9 OF 27-
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(7) vendng in a manner that blocks or obstructs the free movement of

pedestrians or other traffic on sidewalk and fails to maintain a

minimum of 48 inches of accessible path of travel in violation of

section 36.0105(m);

(8) endig· i a manner that creates an imminent and substantial

danger or environmental hazard to the health, safety, or general

welfare of the public or the property at the location of the vending

equùmient. Examples include discharge of oil, grease or other

slippery substance without any effort to maintain best management

practices; using unapproved portable cooking equipment, heating

element, gas-fueled appliance generator, or any open fame; using

cooldng equipment without a fire extinguisher;  ldihgunng

urgent or emergency public safety events or incidents; or

(9) vending by a sidewalk vendor who has, within a 24-month period

been issued three or more administrative citations for violations of

this Division.

(b) 

ending equzinent or goods that are evidence of a crime or booked as

property after arrest of a sdewalk vendor for violation of any local, state,

or federal laws or regulations, excluding this Division, may be impounded

in accordance with San Diego Police Department's applicable policies and

procedures.

(c) The City may immediately dispose of impóunded goods that cannot be

safely stored or that are perishable.
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(d) Any owner of impounded vending equipment or any goods may, within

10 days, request ali administrative hearing before a hearing officer

appointed by the City.

(e) The City Manager shall provide the person from whom the goods or

iending equpinent were taken with a receipt and instructions for retrieval

of the impounded items, excluding any items that were disposed of

according to section 36.0111(c). The receipt and instructions shall either

be given to the person from whom the items were taken at the time of

impound or shall be mailed within two business days of the impound to

the address received by the City when the person applied for a vending

permü.

D Impounded ending equipment and goods, excluding ay items that were

disposed of according to section 36.0111(c), will be released to the

sideialk vendor or owner provided that proper proof of ownership is

presented, and the City receives payment in full of all administrative costs

incurred as a result of the violation. Any unclaimed items will be

considered abandoned and forfeited to the City after 90 days following

impoundment.

§36.0113 Non-Applicability

The following persons, entities, or activities are exempt from the requirements of

this Division:

(a) any person engaged in epressive activiy authorized by Chapter 6,

Article 3, Division 5 oftis Code;
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(b) agencies ofany federal state, or local governments;

(c) ay person engaged incommercialactivity orproviding services inpark

authorized by section 63.0102(c)(14); and

(d) any lessee or permittee ofthe City vending on City-owned propeity where

vending is authorized under a City lease or permit,

§36.0114

 

[Reserved]

Section 2. That Chapter 5, Article 4, Division 1 of the San Diego Municipal Code is

amended by amending sections 54.0105 and 54.0122, to read as follows:

§54.0105 Sidewalk Sales and Displays Prohibited

(a) Except as provided in section 54.0105(b) and (c), it is unlawful for any

plO11-t-p-1-W-t-Fl»iy-gdWs -bggag -pisøal

property or merchandise on any sidewalk or curb, between the outer edge

ofthe sidewalk or curb and the property line,

(b) Section 54.0105(a) does not:

(1) prohibit any person from loading or unloading goods, wares, or

merchandise in front of the person's place ofbusiness;

(2) prohibitany person from leaving any goods, wares or merchandise

on any sidewalk for the length oftime necessary for loading or

unloading them;

(3) prohibit any person from loading or unloading attended baggage or

personal property into or from a means oftransportation; or
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(4) prohibit sidewalk vending authorized by Chapter 3, Article 6,

Division 1.

(c) Sidewalk sales may be permitted in a Special Event Venue pursuant to a

Special Event Permit issued under Chapter 2, Article 2,

 Division 40 of this

Code.

§54.0122

Prohibitions and Reglations Applicable to the Sale or Distribution of

Merchandise or Services from Vehicles

(a) Purpose and Intent. The City Council hereby finds and declares that the

unrestricted sale or distribution or the offering for sale or distribution of

·merchandise or services fom vehicles within or upon public streets,

sidewalks and rights of way,

 pubicproperty, or in the vicinity of school

buìldìngs,

under certain circumstances, constitutes a danger to public

safety because ofthe likelihood of injury to pedestrians thereby exposed to

hazards fi-om other vehicular traffic iii the vicinity.

(b) Definitions.

(1) The terms vehicle, street, and highway are defined in Division 1 of

the Califoia Vehicle Code.

(2) Publicproper<y shall mean any real property owned or controlled

by or leased or assigned to a governmental entity excluding such

property as had been leased out by that entity for nongovernmental

purposes. It shall also include unimproved streets and rights of

wy Or similar easements for public access and use over which the

public entity has a legal interest or right of control

,

 other than a

publicly maintained street or highway.
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(c) Prohibitions. No merchandise or services shall be sold or distributed or

offered for sale or distribution from a vehcle on a street or highway unless

the vehice is first lawfully parked or stopped and then remains for no

longer a period of time than is necessary to complete the immediate sale.

An operator is considered to be engaged in an "immediate sale when

there are patrons waiting in line for service.

Operators of such vehicles shall maintain a minimum clear space often

feet both in front of and behind the vehicle to allow for pedestrian safety

and safe sight distance for approaching motorists. No sales or distribution

shall be made when the designated minimuin clear space often feet does

not exist.

(d) [Reserved]

(e) through (11) [No change in text.1

Section 3. That Chapter 5, Article 7, Division 00 ofthe San Diego Municipal Code is

amended by repealing sections 57.10 and 57.10.1.

Section 4. That Chapter 6, Article 3, Division 00 of the San Diego Municipal Code is

amended by retitling and amending section 63.20.20, to read as follows:

§63

20

.20

Sale or Rental of Vessels in Beach Areas

It is unlawful for any person to beach or moor any vessel for the purpose of

displaying it for rental or sale, in any beach area, as defined in Municipal Code

section 63.20, including Mission Bay Park, unless specifically penitted to do so
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by the Director. Commercial fishers are permitted to use beach areas provided

that their activity does not interfere with recreation.

If advertising of any kind, other than incidental advertising permanently affixed to

the side of a vehicle, is displayed in the beach area, it shall constitute prim facie

evidence that the actions of the person responsible for introducing the advertising

within the beach area violate this section.

Persons convicted of this offense shall be punished by the following minimum

fines:

First Offense- $50.00

Second Offense- $300.00

Third and future offenss- $700.00

Sculiui 5. Tíl Cliapci 6, Arlile 3 Divisiuirl-fthe-SarDiëg Municipal Còde is

amended by amending section 63.0102, to read as follows:

§63.0102

Use of Public Prks and Beaches Regulated

(a) [No change in text.]

(b) Definitions

For purposes of this Division, defined terms appear in italics. The

following definitions apply iii this Division:

Beach areas [No change in text.]

Eressive activiop has the same meaning as in San Diego Municipal Code

section 63.0502.

Open space through Park [No change in text.]
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Services are activities involving the performance ofwork for others, the

rental of furniture or equipment for an activity or evet, or the provision of

intaigible items to a group of four persons or inore at the sanie timethat

cannot be returned once they are provided. Examples include massage,

yoga, dog training, fitness classes, equipment rental, and staging for

piciics, bonfîres or other ctivities.

Sideiaüc ending has the same meaning as in San Diego Municipal Code

section 36.0102.

(c) 

It is unlawful for any person within any park to do any ofthe acts listed in

San Diego Municipal Code section 63.0102(c).

(1) through (6) [No change iii text.]

CD Glass Containers

,

 It is unlawful to have Possess, or use any

container made of glass, except in locations where such containers 

i

are permitted under the terms of a lease, operating agreement, or

perm

i

(8) through (12) [No change in text.]

(13)

 

Sale of Merchandise.

(A) Except expressie acíñity authorized by Chapter 6,

Article 3, Division 5 of this Code and sidewak vending it

is unlawful to sell or offer for sale any goods, wares,

merchandise, article, or thing whatsoever without the

written consent of the City Manager.
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(B) All sidewak vending in any park shall comply with the

requirements of Chapter 3, Article 6, Division 1 ofthis

Code.

(14) Commercial Activity and Services. Except ægressive aivi

authorized by Chapter 6, Article 3, Division 5 of this Code and

sidewalk vending authorized by Chapter 3, Article 6 Division 1, it

is unlawfl to carry on or conduct commercial activity, to provide

any service, or to solicit offers to purchase, barter

, or to require

someone to negotiate, establish, or pay a fee before providing a

sence, even if characterized as a donation, without the written

consent of the City Manager. Written consent ofthe City Manager

includes commercial ctivity and services allowed as part of a

lease, permit, or other written permission from the City.

(15) Shows. Except pressíve activiy authorized by Chapter 6,

Article 3, Division 5, it is unlawful to set up

,

 maintain or give any

exhibition, show, perfornìance, lecture,

 concert place of

amusement or concert hall without the written consent ofthe City

Manager.

(16) through (17) [N change in text.]

(18) Direction from Park Ranger. It is unlawful for any person to refuse

to follow or comply with any lawful order, signal, or other

direction of a park ranger

, or to laíowigly provide false

information to a park ranger.

(19) through (28) [No change ii text.]
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(d) through (g) [No change i text.]

Section 6. That Chapter 6 Article 3 of he San Diego Municipal Code is amended by

adding new Division 5 and new sections 63.0501, 63.0502, 63.0503, 63.0504, 63.0505, and

63.0506, to read as follows:

§63.0501

Chapter 6: Public Works and Property, Public Improvement

nd Assessmet Proceedings

Article 3: Public Parks Playgrounds, Beaches, Tidelands and

Other Property

Divisio 5: Expressive Activity on Public Property

Findings and Purpose

(a) 

The Council finds the City is committed to protecting and preserving the

rights of persons engaged iii psiv activity on public property, as

protected by the First Amendment to the United States Constitution and by

the California Constitution. Citypark,paza, and sidewalk have served

as a tfaditional forum for performances visual artists

,

 and other epressve

activio. Unregulated eressive activity has led to challenges for first

responders to access emergency situations, has intensified competing

interests in available space and has increased the incidents of physical

altercations among sidewak ven.dors and persons engaged in eressive

activity. Unregulated epressive actiity has also limited the accessibility

of common walkways and the safe flow of pedestrian and other traffic iii

 areas.
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(b) The Council further finds that certainparks, plazas, and high-trqîc areas

constitute major tourist attractions, host significant numbers ofpeople

annually and contain limited geographic space. Visitors, tourists,

 sidelltk

vendors, and people engaged in expressñe activity compete for space in

these locations. The Council finds that authorizing the City Manager to

designate areas for pei-sons engaged in epressive activi using equipment

or furniture in certainparb, plazas, and high-tr#îc areas will reduce

tensions and physical altercations associated with competing for limited

space, and will ensure those engaged in apressve activity are able to

engage their intended audiences without having to compete with

commercial vendors. Additionally, the ability to desigate eressie

activ areas i certainpark,

 plazas and high trfîc areas where daily

visitation is sigificant and where the proliferation of commercial activity

potentially interferes with historic and cultural opportunities and

preservation activities is necessary to protect and preserve these areas for

everyone.

(c) The Council further finds it necessary to adopt reasonable regulations on

eressve actfit to address the competing interests and uses of public

poperty, ìndng parks, plazas, sidewalks à high-traic areas. wifi

the City's need to preserve public health and safety and to preserve access

to and enjoyment ofpublic property.

(d) It is the purpose of this Division to adopt regulations for persons engaged

in expressive activiy to protect public health and safety, preserve historic

and cultural opportunities, and prevent altercations arising from competing
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uses of space inparks,plazas, sidewalks, and high-traßìc areas. This

Division does not apply to sidewalk vendors.

§63.0502

Definitios

For purposes of this Division, defined temis appear initalics. The following

definitions apply in this Division:

Above-ground structure means any structure affixed to a sidewalk or other

walkway owned, maintained, or authorized by the City, including a street light,

tree well, parking meter, utility structure, utility box, bike rack, scooter corral,

mailbox, trash can, elevator, kiosk, newspaper rack, picnic shelter, bench table,

wall, sign pole, traffic signal pole, signal push button pole, and stairs.

E*ressive activity means all forms of speech and expressive conduct, including

(1) le disi·ibuioii of io-connercial forniation; (2) solicitation of 

funds

donations, subscriptions, or signatures for a charity, religious organization, non-

profit organization, or government entity; (3) performances; and (4) the sale of

artwork, recordings of performances, or other items that are inherently

communicative in nature and have only nominal value or purpose apart from its

conmunication. Items that are inherently communicative in nature include

newspapers, leaflets, pamphlets, bumper stickers, buttons, books, audio, video,

compact discs, video discs, records, visua art sold by the artist, including prints

of the artist's visual n, politicl campaigning activity such as distiìbution of

campaign signs, stickers, or other campaign materials, face painting, and painting

henna tattoos. Expressive activiy does not include: the sale offood; the sale or

creation of handcrs, skin care and beauty products; the sale of natural found
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items, such as stones and gems; the provision of

 

personal services, such as

massage or hair styling; the application of substances or handrq23 to others such

as piercings or skin care products; teaching yoga or exercise classes; or the

creation or sale of mass-produced merchandise or visual art.

Expressive activity area mers ea wìùparks, plazas, al high-trac areas

designated by the City Manager pursuant to section 65.0504 of this Code.

Handrcs means objects made either by hand or with the help of devices used to

shape or produce the objects through such methods as weaving,

 carving,

 stitching,

sewing, lacing, welding or beadin including necklaces

,

 earrings, bracelets,

rings, and other jewelry used or intended for personal adornment, pottery, silver

or metal work, leather goods and trinkets. Handcr#s are objects not likely to

communicate a message, idea, or concept to others, are often mass-produced or

produced with limited variation, and often have functional utility apart from any

communicative value they might have.

High-traîc areas means the following bike and shared-use paths

: Bayside Walk;

Bayshore Bikeway; Coast Boulevard Boardwalk between Jenner Street and

Cuvier Street, including popouts; Crown Point Bike Path; La Jolla Shores

Boardwalk; Liberty Station NTC Path; Mission Bay Bike Path; MLK Promenade;

Ocean Boulevard Bike Path; Ocean Beach Bike Path; Ocean Front Walk;

San Diego River Bike Path; Scripps Park Boardwalk

, which runs along the

perimeter of Ellen Browning Scripps Park; and the following sidewalks:

Columbia Street; Kettner Boulevard; India Street between Ash Street and West

Kalmia Street; and San Diego Avenue between Conde Street and Twiggs Street.

Par/chas the same meaning as in San Diego Municipal Code section 63.0102.
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Paza has the same meaning as iii San Diego Municipal Code section 36.0102.

Sen*ces has the same meaning as iii San Diego Municipal Code section 36.0102.

Sidewakhas the saine meaning as iii San Diego Municipal Code section 36.0102.

Fisua art means sculptures, drawings, or paintings applied to paper, cardboard,

canvas, or other similar or equivalent medium through the use of brsh,

 pastel,

crayon, pencil, stylus, or other object.

§63.0503

Express

ive A

ctivit

y Geer

y

(a) Applicability. This Division applies to persons engaged in expressive

actity alone or in small groups. It does not apply to spontaneous

epressive activity by large groups, such as parades and protests or to

permitted events.

(b) Ay-p-erserígaged-in epressive ac-tivi shall not:

(1) occupy a space greater than eight feet iii length or four feet in

width, including any equipment or display, unless the person is in

an pressive activ area where a larger space has been set aside

for epressive acvi< by the City Manager;

(2) display any merchandise for sale on the ground or on any above-

grou

id structure·

(3) conduct expressive activity in awaythatblocks thesafeflow of

pedestrìans or other traffic or that blocks designated emergency

ingress or egress routes, including blocking the sidewaüc in a

manner that reduces the useable sidewak area to less than 48

inches; or
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(4) attach any equipment, display or merchandise to any utility pole,

street sign, bus stop, trash ca traffic pole or other public

strcture.

(c) All persons engaged in eresszve activity using amplification or non-

amplified sound-making devices such as speakers

,

 microphones, or public

address systems, shall comply with section 59.5.0502 of this Code at all

times, unless the person is in an eessive acthity area where louder

amplification has been authorized for Pressive activio by the City

Manager.

§63.0504 Expressive Activity Areas

(a) The City Manager may designate epressiie actvity aeas that shall be

available, o a fir·sl-coe, ·sL-served basis, to persons who desire to use

equipment, including a table easel, stand, chair, umbrella sunshade

, or

other furniture as part of their resive activiy. pressive activity areas

may be established within apar plaza, or other high-frqc re when

the City Manager determines one or more of the following is true:

(1) there is a substantial interest in designating pressíve activiy

areas to provide for safe ingress and egress of people and

emergency and public safety vehicles and personnel based on the

existing paths of travel and emergency and public safety ccess

routes within a specific area of theparkplaza, or high-trc

area;
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(2) the capacity of thepark,paza, or high-tracareaand the daily

visitation rates are likely to create significant congestion on roads

and walkways such that paths of travel are likely to be impassable

or unsafe;

(3) the natural or developed landscape could be damaged as a result of

continual use for epressive actvity if not contained to specific

areas within the park, paza, or high-trfîc area; or

(4) there is a substantial interest iii designating epresse activity

areas adjacent to events occun·ing in a park, plaza, or high-trqfîc

area, including private events and special events permitted

pursuant to Chapter 2, Article 2, Division 40 ofthis Code, when

the City Manager determines expressve actviy areas are

necessary to provide for safe ingress and egress of persons and use

of emergency and public safety access routes in and around the

event.

(b) Ifthe City Mager designates il activiy areas within apar

plza, r high-trqîc area, all persons engagd in epresie activip who

use equipment5 including a table, easel, stand, chair, umbrella, sunshade,

or other furniture as part of their epiil tiliy, shall confine their

activities to one of the eressiie actii,i< areas.

(c) Expressive activity areas shall be used for expressive activiy only. No

person shall engage iii sidewalk vending regulated by Chapter 3, Article 6,

Division 1, or sell any food, handcra, or mass produced visual art that

does not constitute expressñe activi within an expressive activi area.
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d) A person may only use one apressíve activity area at a given time.

(e) No person shall purchase, sell, barter,

 or exchange any space witbin an

apresive activity area witli another person or reserve or hold space

within all expresive activity area for another person.

(f Any person who fails to comply with this section 63.0504 may be asked to

leave the expressñe actii area and may be subject to the penalties and

fines in section 63.0506.

§63.0505

Services and Sales of Handerafts and Mass-Produced Visual Art

Vendors of handrs or mass-produced visual art and vendors ofservices shall

comply with the Sidewalk Vendig Regulations i Chapter 35 Article 6,

Division 1, for all vending activities inpark,plazas, beach areas, and on

sidewaks that are not otherwise authorized-by a special event permit,

lease, or other advance written approval by the City Manager.

§63.0506

Pealties ad Fines

(a) Any violation ofthis Division shall be subject to the following:

(1) an administrative citation and $100 penalty for a first violation.

(2) an administrative citation and $200 penalty for a second violation

within one year of the first violation.

(3) an administrative citation and $500 penalty for a third and each

subsequent violation within one year of the first violation.

(b) Administrative citations may be appealed pursuant to Chapter 1, Article 2,

Division 5 of this Code and all appeals shall be conducted in accordance

with Chapter 1, Article 2, Division 4.
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(1) In addition to the powers conferred upon the enforcement hearing

officer under section 12.0407 of this Code, such officer shall take

into consideration the person s ability to pay the fine upon their

request. If the enforcement hearing officer finds the person meets

the criteria described in California Government Code section

68632(a) or (b), or any successor section the enforcement hearing

officer shall order the City to accept, in full satisfaction,

 20 percent

of the administrative fine imposed pursuant to this Division.

(2) The enforcement hearing officer shall have the authority to allow

the person to complete community service in lieu of

 

paying the

total administrative fine.

Section 7. That in accrdance with Sa Diego Ordinance O-21577 (Dec. 142022), the

Sidewalk Vendiiig Regulations, as amended by this Ordinance and applicable in the Coastal

Overlay Zone is not subject to certification by the California Coastal Conîmissíon and are not an

amendment to the Local Coastal Program.

Section 8. hat a full reading of this Ordinance is dispensed with prior to passage, a

written copy having been made available to the Council and the public prior to the day of its

passage.
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Section 9. That this Ordinance shall take effect and be iii force on the thirtieth day from

and after i·ts final passage.

APPROV.D· MARA 

T..T

rr City Attorney

By (

Heather M. PG

ert 

Senior Chief Deputy City Attorney

HMF:sc:cm

02/08/2024

02/12/2024 COR. COP Y

03/15/2024 COR. COPY 2

Or.Dept: Council District 2

Doc. No. : 3595805

I hereby certify that the foregoing Ordinance was passed by the Council of the City of

Sai Diego, at this meeting of

 

FEB 2 7 20

DIANA J.S. FUENIS

City Clerk -

7

Deputy City Clerk

Approved: / -

ate)

 

TODD GLORIA, Mayor

Vefé:

(date)

 

TODD GLORIA Mayor

(See attached memo and signature page. )
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City of San Diego

MEMORANDUM

MS 59

(619) 533-5800

DATE: 

March 15, 2024

TO:

 

Sean Elo-Rivera, Council President

FROM: 

City Attorney

SUBJECT:

Item S502: Municipal Code Amendments to the Sidewalk Vending

Ordinance heard on February 13,2024.

Attached please find the Corrected Coy 2 Ordinance for Item 502: O-2024-73 (O-21775),

Sidewalk Vending, Commercial Activity, and Expressive Activities on Public Property, 

I

introdu

ced on Tu

esday

, Feb

ruary 132024.

An error was discovered in Section 36.0113, 'Non-Applicability" and it should read as follows:

§36.0113

 

Non-Applicability

(c) any person engaged in conmercial activity or providing services inpark

authorized by section 63.0102(c)(14); and

The reference to section 63.0102 was changed from (b)(14) to (c)(14). No other changes were

made. Thank you.

HMF:sc

Doc. No.: 3595802

Attachments:

O-2024-73 COR. COPY 2 Clean and Strikeout

c: Luz Anaya Luna, Director of Legislative Affairs

Heidi Palmer, Legislative Assistant
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Section 9. That this Ordinance shall take effect and be i force on the íhirtieth day from

and afte

r its fin

al passa

ge.

APPROVED: MARA W. ELLIOTT, City Attorney

Èteat

her M

. Frbrt 

 F

Senior Chief Deputy CitžAttorey

By

têž

HMF:sc:cm

02/08/2024

02/12/2024 COR. COPY

Or.Dept: Council District 2

Doc. No.: 3557898

I hereby cetify that the foregoing Ordinance as assed by the Council of the City of

San Diego, at this meeting of

 

FEB 2  2024

DIANA J.S. FUENTES

City Clerk

B

y

 

ž

 

1

4

6

f
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Deputy Citý Cíerk

Approv

ed:

(date)

 TODD GLékMayor

Vetoed:

(date)

 

TODD GLORIA, Mayor
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STRIKEOUT ORDNANCE

OLD LANGUAGE: S ek-ut

NEW LANGUAGE: Doube Underline

ORDINANCE NUMBER O-

 

(NEW SERES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 6,

DIVISION 1 OF THE SAN DIEGO MUNICIPAL CODE BY

RETITLNG AND AMENDING SECTION 36.0101,

AMENDNG SECTIONS 36.0102 AND 36.0105, RETITLING

AND AMENDING SECTION 36.0107, AMENDING SECTIONS

36.0108, 36.0110, 36.0111 AND 36.0113, AND RETITLING

AND AMENDING SECTION 36.0114; AMENDING

CHAPTER 5, ARTICLE 4, DIVISION 1 BY AMENDING

SECTIONS 54.0105 AND 54.0122; AMENDING CHAPTER 5,

ARTICLE 7, DIVISION 00 BY REPEALING SECTIONS 57.10

AND 57.10.1; AMENDING CHAPTER 6,

 ARTICLE 3,

DIVISION 00 BY RETITLING AND AMENDING SECTION

63.20.20; AMENDING CHAPTER 6, ARTICLE 3, DIVISION 1

BY AMENDING SECTION 63.0102; AND AMENDING

CHAPTER 6, ARTICLE 3 BY ADDING NEW DIVISION 5 AND

NEW SECTIONS 63.0501, 63.0502, 63.0503, 63.0504, 63.0505,

AND 63.0506, ALL RELATING TO SIDEWALK VENDING,

COMMERCIAL ACTIVITY, AND EXPRESSIVE ACTIVITIES

ON PUBLIC PROPERTY.

§36.0101

Title and Purpose

íâl Title. This Division shall be known as the Sidewalk Vending Regulations.

This Division regulates sidewalk vendors 011 -pblic property.

(b Puose and Intent. It is the purpose and intent ofthis Division to provide

for the regulation of sidewalk vendors on public

 

property pursuant to

California Government Code sections 51036 through 51039. The Council

finds and declares that these reulations are directly related to obective

health safety and welfare concerns created by competing uses of
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sidewalks by residents, visitors, and sidewalk vendors. The Council

further finds and declares that regulations on sidewalk vending in City

arks and beach areas are necessary to ensure the public's use and

enioyment ofnatural resources and recreational oppo

rtunities and a

re

necessary to prevent an undue con

centration of

 commercial activity that

unreasonably interferes with the scenic and natural character of the parks

and beach areas.

§36.0102

Definitions

For purposes of this Division, defined terms appear in italics. The following

definitions apply to Chapter 3, Artile 6, Division 1; words and phrases wheneve

used i this Division shall be construed as defined in this section, unless from the

eonte*ü eliffpent-meaning-is-itended-oles-afferetmeaning is

specifically defined and more partioularldirected to the use of such words or

phaseš:

Above-ground structure Úoug Balpark District \No chage itextù

Beach area has the same meaning as in section 63.20 of this Code.

Best management practices rouh Encroachment Permit INo change in text.

Expressive activit has the same meaning as in section 63.0502 of this Code.

Gaslamp Quarter District togh Major transit stop  ange itext.

Parkhas the same meaning as in section 63.0102(b) of this Code.

Permittee through Portable cooking equipment [No change in text.]
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Publzcpark means aay property desigated, dedicated or developed by or on

behalf of the City of San Diego for park or open space use, including sidewalk

and paths within the park or immediately adjacent to the park perimeter.

Pubic right-of-way through School [No chge in text.]

Services are activities involving the performance of work for others or the

provision of intangible items directly to aperson or to a group of people at the

sae time that earmot be returned once they are provided. Examples include hair

braiding stvlin, face paintig, massage, yoga, fortne telling, tattooing exercise

classes and dog training.

idewalk [No change in text,]

Sidewak vendor means a person who sells good or provides services from

vending equment or from one's person upon a sidewalk It includes both

oamiig sidewalk veidors and statioary sidewalk veiidors.

Statona sidewalk ìendor trough Suinner moratorium [No change in text.1

Fend or vending means with respect to any goods orsenices

, to sell,

 offer to sell,

expose or display for sale solicit offers to purchase barter

, or require someone to

negotiate, establish, or pay a fee before providing goods or services

, 

even if

characterized asa donation, on a public street, alley, highway, parking lot,

sidewalk, or public right-of-way.

ending equment means any conveyance, table, pushcart, stand, display,

pedal driven cart wagon, showcase, rack, or any other free-standing equipment

used for veding on the sidewalk

ending permit [No change in text.1

-PAGE 3 OF 28-

A-32

Case 3:26-cv-01112-AGS-BJW     Document 4-3     Filed 04/15/26     PageID.122     Page 33
of 59



(O-2024-73)

(COR. COPY 2)

§36.0105 Sidewak Vending Generally

(a) through (g) [No change in text.]

(h) Sidewalk vendo

rs engage

d iii the vendin

g of food or beverages sh

all

display

 a valid S

an Diego County

 Environm

ental Health

 Permit and

 have

hand sanitizer located in a conspicuous location readily available for use

by customers.

(i) [No change in text.]

 No vndzng vendor shall ake place in or from a parked vehicle or žto

any kliilül person traveling in a motor vehicle along a public

roadway. ending in or from a parked vehicle is addressed in section

54.0122.

(k) throug

h (1) [No cha

nge in tex

t.]

(m) To maintain accessibility standards, sidewalk vendors shall not place or

allow any obstruction to be placed on the sidewalkthat would reduce the

width of the sidewak to less than forty eight  inches excluding the curb,

except for the brief duration of time for a roaniing sidewalk vendor to

conduct a sale. Notwithstanding the foregoing sidewak vendors shall

immediately move to provide access to the sdewalk to avoid impeding the

flow of pedestrian or other traffic.

() [No change in text.]

(o) Sdewalk vendors shall not sell or offer to sell services, or engage iii or

offer to engage in any type of rental activity, including the rental of any

goods or sevices.
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(p) tbrough (u) [No change in text.]

§36.0107

Vending in lic-Parks Plazas, and Beach Areas

The following provisions apply inpublicparks,

 plazas, and beach areas beach

gr. Where the following provisions are more restrictive than those set forth in

section 36.0106, sidewalk vendors shall c

omply with the more restrictiv

e

provisions:

(a) Sidewalk vendors shall s

top ven

ding before the des

ignate

d closing

 time of

anypblic park, plaza, and he

h re or beach

 area.

(b) ending is permitted between 8:00 a.in. and sunset inpublicpark, plams,

and beach areas beach areas where there is no designated closing time.

(c) [No change in text.]

(d) Sidewallvendors-shall-not-end-within-2-feet-ofany-padecorative

fountain, statue, monument, memorial, or art installation.

(e) Subject to applicable law, the City Manager is authorized to enact rules

and regulations to prohibit veding ii any space that would obstruct,

dnage or otherwise adversely affect the public' s use and enjoyment of

natural resources and recreation opportunities or contribute to an undue

concentration of

 commercial activity that unreasonably interferes with the

scenic and natural character of a pWiepark. If the City Manager ena

cts

any such rules and regul

ations pursuant

 to section 

36.0107(e), it shall b

e

unlawful to vnd iì violtion of any such rules and regulations.
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(f) Stationasidewal/c vendors are not permitted within anyareao f apublic

park orptaza ifthepubti

 

cpark orplaza operator has signed an agreement

for concessions that exclusively pemits the sale ofgoods orservices by a

specified concessionaire, provided that notice by signage or other means is

provided to the stationary sidewak vendor.

(g) [>To change in text.]

(11) Consistent with applicable law, the City Manager has the authority to

reasonably limit the number of sidewalk vendors ii certain paks  by

requiring sidwak vendors to obtain ali additional park sales pemit to

vend in the following pañks locations: Balboa Park, Mission Bay Park,

Ocean Beach Park, Mission Beach Park, Kellogg Park, Ocean Boulevard

Park, Ellen Browning Scripps Park, South Mission Beach Park, and

Torrey Pines City Park. If the City Manager requires an additional park

sales permit pursuant to section 36.0107(1, it shall be ulawful to d in

such park without such permit.

(i) ending is prohibited during the summer moratorium in Balboa Park,

Mission Bay Park, and the Shoreline Parks, which are those pas parks

contiguous to the shoreline or

 

beach in the communities of Ocean Beach,

Mission Beach, Pacific Beach, and La Jolla.

(j) through (k) [No change in text.]

§36.0108 Sidewalk Vending Equipment and Goods

(a) 

[No change in text.]

 Sidewalk vendors shall not:

-PAGE 6 OF 28-

A-35

Case 3:26-cv-01112-AGS-BJW     Document 4-3     Filed 04/15/26     PageID.125     Page 36
of 59



(O-2024-73)

(COR. COPY 2)

(1) through (4) [No change in text.]

(5) set up customer seating areas.

íi Sidewalkiendors may or[lyhave a chair for personal use.

fiñ Sidewak vendors thatdo not serve food or beverages may

use tables only for vending purposes, such as conducting

transactions or displaying goods for sale.

(iiì Sidewalk vendors that serve food or beverages must

conduct all vendi

ng from a permitted conveyance iii

accordance with their health permit from the County

Department of Environmental Health and Quality.

(c) through (f) [No change in text.1

§3

6.

0

110

Penalties and Fines

(a) Any violation of this Division by a sidewak vendor holding a valid

vendingpermit shall be puni

shed as follows subiect to the

 following:

(1) a written administrative warning and a referral to a comnit

based organization for small business techicl assistance for a

-t iolpt an administrative citation and $100 penalt for a first

violation.

(2) through (3) [No change in text.1

(b) Any sdewalk vendor found vending without a vendingpermit, if required

pursuant to this Division, shall immediately cease vending and be subject

to the following:
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(1) a written administrative waming-and a referral to a community

based ogaization for small business teclmical assistance a

administrative fine of 250 for a first violation.

(2) throug

h (3) [No change

 in text.

]

(c) If a sdewalk endor who was fined for vending without a vendin penit

provides p

roof of a valid vendingpermit issued by the City that is

applicable on the date of the violation, the administrative fines

 shall be

reduced to the administrative fine schedule set forth in section 36.0110(a).

(d) [No change in text.]

§36 0111

Impoun.ding 

of Veding Equipm

ent

(a) In addition to the adaiýoistrative

-fines thorized by section 36.0110, the

City mayy-crpo=an-idžaFs-fontlìor-greater-violat

ion-o-lîis-Divisioíì

The City may impound vending equment and ay goods therein,

provid

ed that t

he fourth or greater vio

latio iolves

 oe or more of the

followin for any ofthe following reasons:

(1) eaving vending equpmentor goods unattended in violation of

section 36.0105(k); ØF

(2) ending prohibited goods in violation of section 36.0109; 

(3) fEending without a valid vending

permit in violati

on of section

36.0110(b

1 vending food without a valid and displayed San Diego County

Environmental Health Permit in violation of section 36.0105(li),
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(5 vending in violation of this 

Division and the sidewalk vendor

refuses or fails to provide identi

fication upon 

request by an

Enforcement Official:

í vending in apparent viola

tion of this Division a

nd the sidewalk

vendor refuses or fails to remove the 1ding· equipnzent from the

sideialk. park or other property within 30 consecutive minutes

after being instructed to do so by an Enforcement Official:

í vending in a manner that blocks or obstrcts the free movement of

pedestrians or other traffic on

 sidewaks and fails to maintain a

minimum of 48 inches o

f accessi

ble path oftrav

el in vi

olation of

section 36.0105(0:

 vendin iii a manner that creates ai imminent and substantial

danger or environmental hazard to the health. safety, or general

welfare of

 the public or the property at 

the locatio

n of the vending

equipment. Examples include d

ischarge of oil. grease,

 or other

slippery substance without any effort to maintain best

 nanagement

ractices: using unapproved portable cooking equipment. heatin

element. gas-fueled appliance. generator. or any open flame: using

cooking equipment without a fire extinguisher. or vending during

urgent or emergency public safety events or incidents; or

(9) vending by a sdewak vendor who has within a 24-month period.

been issued three or more administrative citations for violations of

this Division.
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(1 ending equipment or oods that are evidence of a crime or booked as

propert after arrest of a sidewak vendor for violation of any local. state.

or federal laws or reulations. excluding this Division. may be impounded

in accordance with San Dieo Police Department's applicable policies and

procedures.

ígl The City may immediately dispose of impounded goods that cannot be

safely stored or that are perishable.

eídl Any owner of impounded vending equipment or any goods may, within

10 days, request an administrative hearing before a hearing officer

appointed by the City.

(€§1 Within two business 

days of impoundment, the sidewalk vedor or the

owner of the goods or vnding equiment will receive otice based on the

information contained in the 'endingpermit applicatio regarding their

rights with respect to the impoundment citation. Failure to provide such

notification within two business days shall pro]bit the City from charging

more than 15 days of impoundment when the owner or idewalk vendor

redeeins the impounded goods or vendig cumnt. The City Manager

shall provide the person from whom the goods or vendin equnzent were

taken with a receipt and instructions for retrieval of the impounded items.

excluding any items that were disposed of according to section 36.0111(c)

The receipt 

and instructio

ns shall ei

ther be given 

to the person from

 whom

the items were taken at the time of impound or shall be mailed within two
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business davs of the impound to the address received by the City when the

person applied for a vending permit.

 heImpounded vending eqpment and goods. excluding any items that

were disposed of according to section 36.0111(c), will be released to the

sidewak vendor or owner provided that proper proof of owership is

presented, and the City receives payment in full of all administrative costs

incurred as a result of the violation. Any unclaimed items will be

considered abandoned and forfeited to the City after 90 days following

impoundment.

§36.0113

No-Applicability

 The following persons, entities or activities are exempt from the

iquioic[s uf Llis Divisin.

*1 Any vendor or individul any person engaged solely in artistic

performances, free speech, political or petitioning activities, or engaged

solely in vending of items constituting expressive activity protected by the

First Amendment, such as newspapers, leaflets, pamphlets

, 

bumpe

stickers, or butto expressive activitv authorized bv Chapter 6. Article 3,

Division 5 ofthis Code;

íbl Agencies of any federal, stat or local governments;

1 Any endor of scrvícs that are otherwise permitted or thorized by the

City of San Diego person engaged in commercial activity or providing

services in parks authorized by section 63.0102(c)(14); and
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4*11 Any

 lessee or pennittee 

of the City vending on City-own

ed property

where vending is authorized

 

under a City lease o

r permit.

§36.0114

Vnding that Constittes an Imminent ad Sabstantial Safety or

Environm

ental Hazard [Reserved]

The City may requie any sidvak vendor to leave the premises or to remove any

vcnding cqžncit or goods if the sidewalk vndoris creating an imminent and

ubstantial safety or environmentalhazard by the location of the vending

eguzpmnt or the nature of the goods being offered for sale. If the sidealk vendor

refuses to leave the premises or to remove any nding equipment or goods

constituting an inient nd substantial safety or environmental hazard, the City

may imediately impound the icdzng cupment or the goods being offered fo

sale. Any i'cýg equpmet or goods impeunded ore subject to the provisios of

section 3.0111.

§54.0105

Sidewalk Saes and Displays Prohibited

(a) Except as provided in âection 54.0105(b) and (c), it is unlawful for any

Person to place, or allow to remain, any goods, wares, baggage, personal

property or merchandise on any sidewalk or curb, between the outer edge

of the sidewalk or curb and the property line.

(b) Section 5

4.0105(a) does n

ot:

(1) prohibit any PRerson from loading or unloading goods, wares, or

merchandise in front of the erson's place ofbusiness;
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(2) prohibit anyP]žerson from leaving any goods, wares or

merchandis

e on any sidewalk for the leng

th oftime nece

ssary for

loading or unloading them;

(3) prohibit any Person from loading or unloading attended baggage

or personal property into or from a means of transportation.: or

 prohibit sidewalk vending authorized by Chapter 3, Article 6,

Division 1.

(c) Sidewalk sales may be permitted in a Special Event Venue pursuant to a

Special 

Event P

ermit issued

 under Chapte

r 2, Article 2

, Division

 40 of thi

s

Code or with a Sidewalk Vending Permit issued under Chapter 3,

Article 6

, Division

 1.

§54.0122 Prohibitions and Regulations Applicable to the Sale or Distribution of

Merchandise or Services from Vehices

ía) Purpose and

 Intent. The City Council he

reby fin

ds and declares that

 the

unrestricted sale or distribution or the offering for sale or distribution of

merchandise or services from vehicles within or upon public streets,

sidewalks and rights of

 way, pbiepepey public proper

y or in th

e

vicinity of school buildings, unde

r certain circumstances, constitutes a

danger to public safety because of the likelihood of injury to pedestrians

thereby exposed to hazards from other vehicular traffic in the vicinity.

The City Counoil further finds that the unauthorized use ofpblic property

for private ommercial activity constitutes a misuse of pulic pperty and

tax money and that similar ativity o private preperty when not in
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conformity with health, safety, zoning and land use regulation is contrary

to the public welfare.

(b) Definitions.

(1) 

The ten

ns "

vehi

cle,

 

 

stree" and 'thighway" vehicle. street. and

hihwav are de

fined by in Division 1 of the Califo

rnia Vehicle

Code of California.

(2) 'Tublic property" Pubc propertv shall mean any real property

owned or controlled by or leased or assigned to a govern

mental

entity excluding

 such property as had been leas

ed out b

y that entit

y

for nongovernmental purposes. It shall also include unimproved

streets streets and rights of way or similar easements for public

access and use over which the public entity has a legal interest or

right of control, other than a publicly maintained steet  or

highw

ay hih

wav.

(c) Prohibitions. No merchandise or services shall be sold 

or distributed or

offered for sale or distribut

ion from a vehicle 

vehicle ai 

a eet r

 or

highway hihwa unless the vehicle vehicle is first lawfully parked or

stopped and then remains for no longer a period of time than is

 necessary

to complete the immediate sale. An operator is cons

idered to be engaged

in an "immediate sale" when there are patrons waiting in line for service.

Operators of such vehicles vehicls shall maintain a minimum clear space

of 1 ten feet both in front of and behind the ehicle vehicle to allow for

pedestrian safety and safe sight distan

ce for approaching motorists. No
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sales or distribution shall be made when the designated minimum clear

space of ten 0-feet does not exist.

(d) No erchndise or services shall be sold or distributed or offered for sale

or distribution, whether from a vehicle or otherwise, upon public property

without the authorization ofthe public entity. Reservedl

(e) tbrough (h) [No change ii text.]

§

5

7

.1

0

ortue Teling Etc Advertising

 

Pribited

It shall be unlawful for any peron or persons to advertise by sign, circular,

handbill or in any ewspaper, peiodical or magzine, or other publication o

publications, or by any other means, te tell fortunes, to find or restore lost o

stolen property, to lecate oil wells, gold or silver or other ore or metal or natural

product, to ícstuic los love oi fidllip 1 uffcio, lu uìlc or piucurc lover,

husbands, wives, lost relatives or friends5 for or without pay, by means of occult

or psychic powers, facilities or ferces, cairvoyance, psychology

, pschometry,

spirits, mediumship, seership, prophecy, astrolo, palmistry, necromancy, or

other craft science cards, talismans, chars, potions, magnetism or mgetized

articles or substances, Oriental mysteries or magic of any kind or nature, or

nuerolog, or to engage in or carry any bsiness the advertisement of which

i prohibited iii this Section and Subsections.

§57.10.1

Sme 

Exceptions

The provisions of this Section and Subsections shall not be censtrued to iclde,

prohibit or interfere with the exercise ofay religious or spiritual function of any

priest minister, rector or an accredited representative of any bona fide church or
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religion where such priest, minister, rector or accredied represetative holds a

certificate of credit, commission or ordination under the ecelesiatical laws of a

religious corporation ineerperated-uder the laws-øf any state e teritory efthe

United States of Aeric, or any volìntay religios association, ad who fully

oonforms to the Fits nd practi psribed by the supreme conference,

cøavøeatiøn ønventin,-asembly, association or synod ofthe system or faith

with which they arc afliatd. Provided, however, that any chuh or religius

organization which is orgaized for the primary prpose of cenfeing certificates

of commission, credit or ordinatio for a price and not primarily for the purpose

ofteachig ad practicig a religious doctrin

e or belief, shall not be dee

ed to be

a bona fide church or religious organization.

§63.20.20

 

Sale-orRentalflV hui¿, oods, P-1¿liJ, Ë P1.Ltl; EÁt

Vessels in Beach Areas

It is unlawful for any persony firm, or corporation to attempt to carry on or to

carry on any commercial operation, to rent or sell merchadie-of any kind, o to

beach or moor any vessel for the purpose of displaying it for rental or sale, in any

beach area, as defined in Municipal Code section 63.20, including Mission Bay

Park, unless licensed or othenvise specifically permitted to do so by the Director.

This is specifially intended to include a commercial operation which involves

delivering meehadise, a rental item, or a service to a bea-arca whether or not

a financial transaction takes place within the beach area. Lessees ad others who

carry on a commeeial operation under the terms of a formal agreement with the

City are eempt from this section. Commercial fishers are permitted to use beach

areas provided that their activity does not interfere with recreation.
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If advertising of any kind, other than incidental advertising permanently affixed to

the side of a veicle is displayed in the beach area, it shall constitute prima facie

evidence that the actions of the person firm, or corpoation responsible for

introducing the advertising within the beach area violate this section.

Persons convicted o:fthis offense shall be punished by the following minimum

fines:

Fir

st O

ffen

se-

$50.0

0

Second Offense» $300.00

Third and future offenses- $700.00

§63.0102 Use of Pblc Parks nd Beaches Regulated

(a) [No change ii text.]

(b) D·eñnitios

For purposes of this Division, defined terms appear in italics. The

following definitions apply in this Division:

Beach areas [No change in text.]

Expressive activitv has the same meanin as in San Dieo Municipal Code

section 63.0502.

Open pace trough Park [No change in text.]

Services are activities involving the performance ofwork for others. the

rental of ñrniure or equipment for an activity or event. or the provision of

intaigible items to a group of four persons or more at the same time that

cannot be returned once they are provided. Examples include massage.

-PAGE 17 OF 28-

A-46

Case 3:26-cv-01112-AGS-BJW     Document 4-3     Filed 04/15/26     PageID.136     Page 47
of 59



(O-2024-73)

(COR. COPY 2)

voga, dog training. 

fitness cl

asses. equipment renta

l. and stagi

ng for

picnies. bonfires or other activities.

Sdewalk vendin has the same meaning as iii San Diego Municipal Code

section 36.0102.

(c) It is unlawful for any person within anyparkto do any of the acts listed in

San Diego Municipal Code section 63.01020).

(1) through (6) [>o change in text.]

(7) Glass Containers. It is unlawful to have, possess, oruse any ep

tumbler, jr, or container made of glass and used for carring or

containing ay liquid for drinking purposes except in locations

where such containers are permitted under the terms of a lease,

operating

 agreemen or permit.

(8) through (12) [No change in text.]

(13) Sale ofMerchandise.

(A) Except for those sales t

hat are protected by the First

en expressive activitv authorized by Chapter 6.

Article 3. Division 5 of thi

s Code and sidewalk vending, it

is unlawful to sell or offer for sale any goods wares,

merchandise, article or thing whatsoever without the

written consent ofthe City Manager.

(B) Those :ales that are protected by the First Amendment

must conform to the City Manager' s regulations. All

sidewak vendin in any park shall comply with the
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requirements of Chapter 3

. Article 

6. Division 1 of this

Code.

(14)

 

Solicitation Commercial Activity and Services. Except exressive

activtv authorized by Chapter 6. Article 3.

 Division 

5 of this Cod

e

and sidewalk vendin

- authorized by Chapte

r 3

, Article 6.

 Division

1 itis un

lawful to p

ractice

, carry 

 conduc

t or solici

t for aa

trade, occupation, biines or profession commercial activity.

 to

provide any service. or to solicit offers to purchase. barter. or to

require s

omeone to ne

gotiate.

 establis

h. or pay a fee before

providing a sence, eveni

f characterìzed as adonati

on. without

the written consent of the City Manager. Written consent of the

City Manager includes commercial activity and services allo

wed as

part of a lease. permit or other written pemission from the City.

(15)

 

Shows. Except expressive activitv authorized y Chapter 6. Article

3. Division 

5. I is unla

wful to se

tup, maintain

, or give an

y

exhibition, show, performance, lecture, concert, place of

amusement or concert hall without the wrtten con

sent of

 the City

Manager.

(16) through (17) [No change in text.I

(

1

8

)

 

[Received.1 Direction from Park Ranger. It is unlawful for any

person 

to ref

use to 

follow

 or comply with an

y lawful order

. sin

al

or other direction of a park ranger. or to knowingly provide false

information to a park ranger.
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(19) th

roug

h (28

) [N

o ch

ange

 in 

text

.]

(d) through (g)[No change in text.]

Chapter 6: Public Works and Property, Public Improvement

and Assessment Proceedings

Article 3: Pubic Parks Playgro

und Beaches

, Tidelands 

and

Other Property

Division 5: Expressive Activity on Public Property

§63.0501

Findings and Purpose

íù The Council finds

 the City is committed to protecting

 and preserving the

rihts ofpersons engaged in expressive activitv on public property. as

protected by the First Amendment to the Uni

ted States

 Constituti

on and by

the California Constitution. City park. plzzas, and sidewalks h

ave served

as a traditional forum for performances. visual artists and other expressive

activitv. Unregulated expressive activit

 has led to challenges 

for first

responder

s to acces

s emergency situation

s, has 

intensified 

competing

interests in

 available

 space, and has incre

ased the incide

nts of

 physical

altercations among sidewak vendors and persons engaged

 in epressive

actvitv. Unregulated

 expressive activitv has also limited the accessibi

lity

of common walkways and the safe flow of pedestrian and other traffic iii

some areas.

íbì The Council further finds t

hat certain parks. pazas. and 

hzh-traîc

 areas

constitute major tourist attractions. host significant numbers ofpeople

annually. an

d contain l

imited geographic space. Visitors, tourists sidewalk
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vendors. and people engaged in expressive activit compete for space in

these locations. The Council finds that authorizing the

 Cit Manager to

designate 

areas for persons 

engaged in exp

ressive ac

tivtv using equi

pment

or furniture in certain parks. plazas. and high-traîcareas will reduce

tensions an

d physical

 altercations a

ssociated with competing for limited

space and will ensure those engaged in exressive activit are able to

engage their intended audiences without having to compete with

commercial vendors. Additionally, the ability to designate express iie

actvitv areas in certain parb. azas. and h-trac aeas where daily

visitation 

is significant

 and where the 

proliferation

 of commercial activity

potentially interferes with historic and cultural opportnities and

preservation activities is necessary to protect and preserve these areas for

everone.

íl The Council further finds i

t necessary to adopt re

asonable regulations on

expressive activitv to address the competing interests and uses of public

roperty. including parks. pazas. sidewaks and high-tra?Ÿc aeas. with

the City' s need to preserve public health and safety. and to preserve access

to and enjoyment ofpublic property.

íd It is the purpose of this Division to adopt regulations for persons engaged

in expressive activitv to protect public health and safety. preserve historic

and cultural opportunities. and prevent altercations arisin from competin

uses of space in parks. plazas. sidewalký. and high-traîc areas. This

Division does not apply to sidewalk vendors.
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663.0502

Definitions

For purposes ofthis Division. defined terms appear in italics. The followin

definitions apply in this Division:

Above-ground structure means anv structure affixed to a sidewalk or other

walkway owned maintained. or authorized by the City. includin a street light

tree well. parking meter. utility strcture. utility box. bike rack, scooter corral.

mailbox. trash can. elevator. kiosk. newspaper rack. picnic shelter, bench. table,

wall. sign pole. traffic signal pole. signal push button pole. and stairs.

Expressive activitv means all forms of speech and expressive conduct. including

(1) the distribution of non-commercial information: (2) solicitation of funds.

donations. subscriptions. or signatures for a charity. religious organization. non-

profit organization. or goverent entity: (3) performances: and 4 the sale of

artwork. recordings ofperfornìances, or other items that are inherently

communicative in nature and have only nominal value or purpose apart from its

communication Items that are inherently communicative in nature include

newspapers, leaflets, pamphlets. bumper stickers, buttons. books. audio. video.

compact discs. video discs, records. visual art sold by the artist. includin prints

of the artist's visual ar political campaiging activity such as distribution of

campaign signs. stickers, or other campaign materials face painting. and painting

henna tattoos. Expressive activitv does not include the sale offood; the sale or

creation of handcrafs, skin care and beauty products: the sale of natural found

items, such as stones and gems: the provision of personal services. such as

massage or hair styling: the application of substances or handcra# to others such
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as piercings or skin care

 

products: teaching voga or exercise classes: or the

creation or sale of mass-produced merchandise or visua at.

Expressive activity areameans areaswìbìnparks. plazas, dhieh-traffic areas

desinated by the City Manager pursuant to section 65.0504 of this Code.

anderas means objects made either by hand or with the help of devices used to

shape or produce the ob

jects through such methods as weaving. ca

rvin. stitchin

sewing. lacing. welding. or beading. including necklaces. earrings. bracelets.

rings, and other iewelrv used or intende

d for personal adornment, pottery. silver

or metal woi·k leather goods. and trinkets. Handcras are obíects not likely to

communicate a message. idea. or concept to others. are often mass-produced or

produced with limited variation. and often have functional utility apart from any.

communicative value ev might have.

gh-traîc areas means the following bike and shared-use paths: Bayside Walk:

Bayshore Bikeway Coast Boulevard Boardwalk between Jenner Street and

Cuvier Street, including popouts; Crown Point Bike Path La Jolla Shores

Boardwalk; Liberty Station NTC Path: Mission Bay Bike Path: MLK Promenade;

Ocean Boulevard Bike Path: Ocean Beach Bike Path: Ocean Front Walk;

San Diego River Bike Path: Scripps Park Boardwalk, which runs along the

erimeter of Ellen Browning Scripps Park: and the following sidewalks:

Columbia Street: Kettner Boulevard; India Street between Ash Street and West

Kalmia Street: and San Diego Avenue between Conde Street and Twi.ggs Street.

Parkhas the same meaning as in San Diego Municipal Code section 63.0102.

Plaza has the same meaning as in San Diego Municipal Code section 36.0102.
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Senices has the same meaning as in San Dieo Municipal Code section 36.0102.

Sidewalk has the sa

me meaning as iii S

an Diego Municipal C

ode section 

36.0102.

sual art means sculptures. drawings. or paintings app

lied to paper. card

board.

canvas. 

or other similar or equivalent

 medium through the use o

f brush.

 pastel.

cravon. pencil. stlus. or other object.

§63.0503 Expressive 

Activity G

enerally

í Applicability. This Division applies to persons engaged in expressii;e

activit alone or ii small groups. It doe

s not apply to spontaneous

expressive activitv by large groups. such as parades and protests. or to

permitted events.

(b) Any person engaged in expressive activitv shall not:

Êll-occupy-a-space-greater-than-eightfeetin-lengthorfour-feet-in

width. inclu

ding anv equipment or displ

ay

,

 unles

s the person is

 in

an expressive activitv area where a larger space has been set aside

for xpressive activit bv the City Manager:

 displa any merchandise for sale on the ground or on any above-

ground structure·.

íl conduct exessive activitp in a wav that blocks the safe flow of

pedestrians or other traffic or that blocks desinated emergency

ingress or egress routes. including blocking the sidewalk ii a

manner that 

reduces 

the useable sidew

alk area to less 

than 48

inches: or
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)

í attach any equipment, displav. or merchandise to any utility pole.

street sign. bus stop. trash can. traffic pole. or other public

structure.

1 All persons engaged iii expressive activit

v using amplification or non-

amplified so

und-making devic

es. such

 as sp

eakers. 

microphon

es or public

address systems. shall compl with section 59.5.0502(f) ofthis Code at all

times. unless the person is in an expressive activity area where louder

amplification has been authorized for expressive activitv by the Citv

Manager.

§63.0504 Expressive Activity Areas

íl The Citv Manager may designate expressive activit areas that shall be

avai-lableon-a-fist-eøiñe-fistseived-ba.sisrto-persons-who-dei-ie-tø-üse

equipment. including a table. easel. stand. chair. umbrella. sunshade. or

oth furrúture as prt of the expressive activitv. Expressive activity areas

may be established within a park. plaza. or other hih-trac area when

the City Manager determines one or more of the following is true:

11 there is a substantial interest in desigating expressive actiiitv

areas to provide for safe ingress and eress ofpeople and

emergency and public safety vehicles and personel based on 

the

existing paths of travel and emergency and public safety access

routes within a specific a

rea of the park. plaza. or high-tra#Žc

area:
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1 the capacitv ofthepark paza. or hih-tmjc areaandthe daily

visitation rates are likely to create significant congestion on roads

and walkwaýs such that paths of travel are likely to be impassable

or uiisafe:

(3) the natural or developed landscape could be damaged as aresult of

continual use for exressñe activit ifnot contained to specific

areas within the park plaza. or high-traîc area: or

(4 there is a substantial inte

rest in designating expressie ac

tivitv

areas adacent to e

vents occ

uning iii a park paza. or high-tr

aŸc

area. inclu

ding private eve

nts and speci

al event

s pennitte

d

pursuant to Chapter 2. Article 2. Division 40 of this Code. when

the Cit Manaer determines expressive activitv areas are

necessary to provide for safe ingress and egress of persons and use

of emergency and public safetv access routes in and around the

event.

 If the City Manager designates expressive actívitv areas within a park

plaza, or hh-trac area. all pei-sons engaged in expressive actvt who

use equipment, including a table. easel, stand. chair, umbrella. sunshade.

or other furniture as part of their ex

pressive a

ctivit. shall

 confine thei

r

activities to one of the expressive activitv areas.
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1 Expressive activitv areas shall be used for exprssive activit onl. No

person shall engage in sidewalk vending regulated by Chapter 3. Article 6.

Division 1. or sell any food. handcral or mass-produced visua art that

does not constitute expressive actziitv within ali xpssiv actvitv area.

ó) A person ma only use one expressive activitv area at a given time.

£ No person shall purchase. sell, barter. or exchange any space within an

expressive actvitv area with another person or reserve or hold space

within an expressie activitv area for another person.

 Any person who fails to comply with this sction 63.0504 may be asked to

leave the expressive activt area and maybe subject to the penalties and

fines in section 63.0506.

63.0505

Service ad Sale uf Handerafi ud Mas-Prduced Visul Ar

Vendors of handcrafs or mass-produced visual art and vendors ofserices shall

comply with the Sidewalk Vending Regulations in Chapter 3, Article 6

,

 Division

1. for all vending activities iii pak , plazas beach areas

,

 and on sidewalks that

are not otherwise authorized by a special event permit, lease. or other advance

written approval by the City Manager.

463.0506

Penalties and Fines

íål Any violation oftllis Division shall be subect to the following:

£11 an administrative citation and 100 penalty for a first violation.

(2) an administrative citation and $200 penalty for a second violation

within one year of the first violation.
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í an admiistrative citation and $500 penalty for a third and each

subsequent violation within one year o f the first violation.

(1 Administrative citations may be appealed pursuant to Chapter 1. Article 2.

Division 5 ofthis Code and all appeals shall be conducted in accordance

with Chapter 1. Article 2. Division 4.

£11 In addition to the powers conferred upon the enforcement hearing

officer under section 12.0407 of this Code. such officer shall take

into consideration the person's ability to pa the fine upon their

request. If the enforcement hearing officer finds the person meets

the criteria described in California Government Code section

68632(a) or (b). or any successor section. the enforcement hearin

officer shall order the City to accept, in full satisfaction. 20 percent

of the administrative fine imposed pursuant to this Division.

(2 Theenforcementhearing officer shall have the authority to allow

the person to complete community service in lieu ofpaying the

total administrative fine.

HM_F:sc:cm

02/08/2024

02/12/2024 COR. COPY

03/15/2024 COR. COPY 2
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San Diego Municipal Code Chapter 6: Public Works and Property, 

Public Improvement and Assessment Proceedings 

(3-2024) 

Ch. Art. Div. 

6 3 5 1 

Article 3: Public Parks, Playgrounds, Beaches, Tidelands and Other Property 

Division 5: Expressive Activity on Public Property 

(“Expressive Activity on Public Property” added 2-28-2024 

by O-21775 N.S.; effective 3-29-2024.) 

§63.0501 Findings and Purpose 

(a) The Council finds the City is committed to protecting and preserving the

rights of persons engaged in expressive activity on public property, as

protected by the First Amendment to the United States Constitution and by the

California Constitution. City parks, plazas, and sidewalks have served as a

traditional forum for performances, visual artists, and other expressive

activity. Unregulated expressive activity has led to challenges for first

responders to access emergency situations, has intensified competing interests

in available space, and has increased the incidents of physical altercations

among sidewalk vendors and persons engaged in expressive activity.

Unregulated expressive activity has also limited the accessibility of common

walkways and the safe flow of pedestrian and other traffic in some areas.

(b) The Council further finds that certain parks, plazas, and high-traffic areas

constitute major tourist attractions, host significant numbers of people

annually, and contain limited geographic space. Visitors, tourists, sidewalk

vendors, and people engaged in expressive activity compete for space in these

locations. The Council finds that authorizing the City Manager to designate

areas for persons engaged in expressive activity using equipment or furniture

in certain parks, plazas, and high-traffic areas will reduce tensions and

physical altercations associated with competing for limited space, and will

ensure those engaged in expressive activity are able to engage their intended

audiences without having to compete with commercial vendors. Additionally,

the ability to designate expressive activity areas in certain parks, plazas, and

high traffic areas where daily visitation is significant and where the

proliferation of commercial activity potentially interferes with historic and

cultural opportunities and preservation activities is necessary to protect and

preserve these areas for everyone.

(c) The Council further finds it necessary to adopt reasonable regulations on

expressive activity to address the competing interests and uses of public

property, including parks, plazas, sidewalks and high-traffic areas, with the

City’s need to preserve public health and safety, and to preserve access to and

enjoyment of public property.
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San Diego Municipal Code Chapter 6: Public Works and Property, 

Public Improvement and Assessment Proceedings 

(3-2024) 

Ch. Art. Div. 

6 3 5 2 

(d) It is the purpose of this Division to adopt regulations for persons engaged in

expressive activity to protect public health and safety, preserve historic and

cultural opportunities, and prevent altercations arising from competing uses of

space in parks, plazas, sidewalks, and high-traffic areas. This Division does

not apply to sidewalk vendors.

(“Finding and Purpose” added 2-28-2024 by O-21775 N.S.; effective 3-29-2024.) 

§63.0502 Definitions 

For purposes of this Division, defined terms appear in italics. The following 

definitions apply in this Division: 

Above-ground structure means any structure affixed to a sidewalk or other walkway 

owned, maintained, or authorized by the City, including a street light, tree well, 

parking meter, utility structure, utility box, bike rack, scooter corral, mailbox, trash 

can, elevator, kiosk, newspaper rack, picnic shelter, bench, table, wall, sign pole, 

traffic signal pole, signal push button pole, and stairs. 

Expressive activity means all forms of speech and expressive conduct, including 

(1) the distribution of non-commercial information; (2) solicitation of funds,

donations, subscriptions, or signatures for a charity, religious organization, non-profit

organization, or government entity; (3) performances; and (4) the sale of artwork,

recordings of performances, or other items that are inherently communicative in

nature and have only nominal value or purpose apart from its communication. Items

that are inherently communicative in nature include newspapers, leaflets, pamphlets,

bumper stickers, buttons, books, audio, video, compact discs, video discs, records,

visual art sold by the artist, including prints of the artist’s visual art, political

campaigning activity such as distribution of campaign signs, stickers, or other

campaign materials, face painting, and painting henna tattoos. Expressive activity

does not include: the sale of food; the sale or creation of handcrafts, skin care and

beauty products; the sale of natural found items, such as stones and gems; the

provision of personal services, such as massage or hair styling; the application of

substances or handcrafts to others such as piercings or skin care products; teaching

yoga or exercise classes; or the creation or sale of mass-produced merchandise or

visual art.

Expressive activity area means areas within parks, plazas, and high-traffic areas 

designated by the City Manager pursuant to section 65.0504 of this Code.  
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San Diego Municipal Code Chapter 6: Public Works and Property, 

Public Improvement and Assessment Proceedings 

(3-2024) 

Ch. Art. Div. 

6 3 5 3 

Handcrafts means objects made either by hand or with the help of devices used to 

shape or produce the objects through such methods as weaving, carving, stitching, 

sewing, lacing, welding, or beading, including necklaces, earrings, bracelets, rings, 

and other jewelry used or intended for personal adornment, pottery, silver or metal 

work, leather goods, and trinkets. Handcrafts are objects not likely to communicate a 

message, idea, or concept to others, are often mass-produced or produced with 

limited variation, and often have functional utility apart from any communicative 

value they might have.

High-traffic areas means the following bike and shared-use paths: Bayside Walk; 

Bayshore Bikeway; Coast Boulevard Boardwalk between Jenner Street and Cuvier 

Street, including popouts; Crown Point Bike Path; La Jolla Shores Boardwalk; 

Liberty Station NTC Path; Mission Bay Bike Path; MLK Promenade; Ocean 

Boulevard Bike Path; Ocean Beach Bike Path; Ocean Front Walk;  

San Diego River Bike Path; Scripps Park Boardwalk, which runs along the perimeter 

of Ellen Browning Scripps Park; and the following sidewalks: Columbia Street; 

Kettner Boulevard; India Street between Ash Street and West Kalmia Street; and San 

Diego Avenue between Conde Street and Twiggs Street. 

Park has the same meaning as in San Diego Municipal Code section 63.0102. 

Plaza has the same meaning as in San Diego Municipal Code section 36.0102. 

Services has the same meaning as in San Diego Municipal Code section 36.0102. 

Sidewalk has the same meaning as in San Diego Municipal Code section 36.0102. 

Visual art means sculptures, drawings, or paintings applied to paper, cardboard, 

canvas, or other similar or equivalent medium through the use of brush, pastel, 

crayon, pencil, stylus, or other object. 

(“Definitions” added 2-28-2024 by O-21775 N.S.; effective 3-29-2024.) 

§63.0503 Expressive Activity Generally 

(a) Applicability. This Division applies to persons engaged in expressive activity

alone or in small groups. It does not apply to spontaneous expressive activity

by large groups, such as parades and protests, or to permitted events.

(b) Any person engaged in expressive activity shall not:

(1) occupy a space greater than eight feet in length or four feet in width,

including any equipment or display, unless the person is in an

expressive activity area where a larger space has been set aside for

expressive activity by the City Manager;
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(2) display any merchandise for sale on the ground or on any above-

ground structure;

(3) conduct expressive activity in a way that blocks the safe flow of

pedestrians or other traffic or that blocks designated emergency

ingress or egress routes, including blocking the sidewalk in a manner

that reduces the useable sidewalk area to less than 48 inches; or

(4) attach any equipment, display, or merchandise to any utility pole,

street sign, bus stop, trash can, traffic pole, or other public structure.

(c) All persons engaged in expressive activity using amplification or non-

amplified sound-making devices, such as speakers, microphones, or public

address systems, shall comply with section 59.5.0502(f) of this Code at all

times, unless the person is in an expressive activity area where louder

amplification has been authorized for expressive activity by the City Manager.

(“Expressive Activity Generally” added 2-28-2024 by O-21775 N.S.; effective 

3-29-2024.)

§63.0504 Expressive Activity Areas 

(a) The City Manager may designate expressive activity areas that shall be

available, on a first-come, first-served basis, to persons who desire to use

equipment, including a table, easel, stand, chair, umbrella, sunshade, or other

furniture as part of their expressive activity. Expressive activity areas may be

established within a park, plaza, or other high-traffic area when the City

Manager determines one or more of the following is true:

(1) there is a substantial interest in designating expressive activity areas to

provide for safe ingress and egress of people and emergency and

public safety vehicles and personnel based on the existing paths of

travel and emergency and public safety access routes within a specific

area of the park, plaza, or high-traffic area;

(2) the capacity of the park, plaza, or high-traffic area and the daily

visitation rates are likely to create significant congestion on roads and

walkways such that paths of travel are likely to be impassable or

unsafe;

(3) the natural or developed landscape could be damaged as a result of

continual use for expressive activity if not contained to specific areas

within the park, plaza, or high-traffic area; or
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(4) there is a substantial interest in designating expressive activity areas

adjacent to events occurring in a park, plaza, or high-traffic area,

including private events and special events permitted pursuant to

Chapter 2, Article 2, Division 40 of this Code, when the City Manager

determines expressive activity areas are necessary to provide for safe

ingress and egress of persons and use of emergency and public safety

access routes in and around the event.

(b) If the City Manager designates expressive activity areas within a park, plaza,

or high-traffic area, all persons engaged in expressive activity who use

equipment, including a table, easel, stand, chair, umbrella, sunshade, or other

furniture as part of their expressive activity, shall confine their activities to

one of the expressive activity areas.

(c) Expressive activity areas shall be used for expressive activity only. No person

shall engage in sidewalk vending regulated by Chapter 3, Article 6,

Division 1, or sell any food, handcraft, or mass-produced visual art that does

not constitute expressive activity within an expressive activity area.

(d) A person may only use one expressive activity area at a given time.

(e) No person shall purchase, sell, barter, or exchange any space within an

expressive activity area with another person or reserve or hold space within an

expressive activity area for another person.

(f) Any person who fails to comply with this section 63.0504 may be asked to

leave the expressive activity area and may be subject to the penalties and fines

in section 63.0506.

(“Expressive Activity Areas” added 2-28-2024 by O-21775 N.S.; effective 

3-29-2024.)

§63.0505 Services and Sales of Handcrafts and Mass-Produced Visual Art 

Vendors of handcrafts or mass-produced visual art and vendors of services shall 

comply with the Sidewalk Vending Regulations in Chapter 3, Article 6, Division 1, 

for all vending activities in parks, plazas, beach areas, and on sidewalks that are not 

otherwise authorized by a special event permit, lease, or other advance written 

approval by the City Manager. 

(“Services and Sales of Handcrafts and Mass-Produced Visual Art” added 2-28-2024 

by O-21775 N.S.; effective 3-29-2024.) 
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§63.0506 Penalties and Fines 

(a) Any violation of this Division shall be subject to the following:

(1) an administrative citation and $100 penalty for a first violation.

(2) an administrative citation and $200 penalty for a second violation

within one year of the first violation.

(3) an administrative citation and $500 penalty for a third and each

subsequent violation within one year of the first violation.

(b) Administrative citations may be appealed pursuant to Chapter 1, Article 2,

Division 5 of this Code and all appeals shall be conducted in accordance with

Chapter 1, Article 2, Division 4.

(1) In addition to the powers conferred upon the enforcement hearing

officer under section 12.0407 of this Code, such officer shall take into

consideration the person’s ability to pay the fine upon their request. If

the enforcement hearing officer finds the person meets the criteria

described in California Government Code section 68632(a) or (b), or

any successor section, the enforcement hearing officer shall order the

City to accept, in full satisfaction, 20 percent of the administrative fine

imposed pursuant to this Division.

(2) The enforcement hearing officer shall have the authority to allow the

person to complete community service in lieu of paying the total

administrative fine.

(“Penalties and Fines” added 2-28-2024 by O-21775 N.S.; effective 

3-29-2024.)
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Article 6:  Sidewalk Vending 

(“Sidewalk Vending” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

 

Division 1:  Sidewalk Vending 

(“Sidewalk Vending” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

 

§36.0101 Title and Purpose 

(a) Title. This Division shall be known as the Sidewalk Vending Regulations. 

(b) Purpose and Intent. It is the purpose and intent of this Division to provide 

for the regulation of sidewalk vendors on public property pursuant to 

California Government Code sections 51036 through 51039. The Council 

finds and declares that these regulations are directly related to objective 

health, safety, and welfare concerns created by competing uses of 

sidewalks by residents, visitors, and sidewalk vendors. The Council 

further finds and declares that regulations on sidewalk vending in City 

parks and beach areas are necessary to ensure the public’s use and 

enjoyment of natural resources and recreational opportunities and are 

necessary to prevent an undue concentration of commercial activity that 

unreasonably interferes with the scenic and natural character of the parks 

and beach areas. 

(“Title” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

(Retitled from “Title” to “Title and Purpose” and amended 2-28-2024 by 

O-21775 N.S.; effective 3-29-2024.) 

 

§36.0102 Definitions 

For purposes of this Division, defined terms appear in italics. The following 

definitions apply: 

Above-ground structure means any structure affixed to a sidewalk, including a 

street light, tree well, parking meter, utility structure, utility box, bike rack, 

scooter corral, mailbox, trash can, elevator, kiosk, newspaper rack, picnic shelter, 

bench, table, wall, sign pole, traffic signal pole, signal pushbutton pole, and stairs. 

 

Ballpark District has the same meaning as in section 59.0102 of this Code. 

Beach access point means public stairways, ramps, seawalls, and other physical 

access points to the beach. 

Beach area has the same meaning as in section 63.20 of this Code. 

 

C-065

Case 3:26-cv-01112-AGS-BJW     Document 4-5     Filed 04/15/26     PageID.157     Page 2
of 23



 

San Diego Municipal Code Chapter 3: Business Regulations, Business Taxes, 

Permits and Licenses 
(6-2024) 

 

Ch. Art. Div.  

3 6 1 2 

 

 

Best management practices has the same meaning as in section 43.0302 of this 

Code. 

Business Tax Certificate means a tax certificate issued by the City Treasurer 

pursuant to Chapter 3, Article 1 of this Code. 

Conveyance means any non-motorized wheeled device used to carry persons or 

property and includes pushcarts, pedal-driven carts, and wagons. 

East Village District means the area bounded by Harbor Drive, Park Boulevard, 

10th Avenue, Market Street, 22nd Street, Commercial Street, 17th Street, Logan 

Avenue, and Sigsbee Street. 

 

Encroachment Permit means any permit issued for encroachment on the public 

right-of-way, including public right-of-way enhancement program permits and 

right-of-way permits, but excluding permits for hardscape improvements. 

Expressive Activity has the same meaning as in section 63.0502 of this Code. 

Gaslamp Quarter District means the Gaslamp Quarter Planned District area 

depicted in Figure A of Chapter 15, Article 7 of the Municipal Code, which is 

described as extending from the south side of Broadway to Harbor Drive, and 

from the east side of Fourth Avenue to the west side of Sixth Avenue. Also 

included is the west side of Fourth Avenue (to the mid-block property line) 

between Market Street and Island Avenue. 

Goods means items, personal property, merchandise, or any other similar item 

that is generally sold, including food and beverages. 

Hardscape means paving material, including tiles, mortared pavers, decomposed 

granite, colored or patterned concrete with a tile, brick, or stone appearance, or a 

paving material with enhanced concrete that has an exposed aggregate, colored, 

or salt finish. 

High-traffic bike and shared use path means Bayside Walk; Bayshore Bikeway; 

Coast Boulevard Boardwalk between Jenner Street and Cuvier Street, including 

popouts; Ocean Front Walk; Crown Point Bike Path; La Jolla Shores Boardwalk; 

Liberty Station NTC Path; Mission Bay Bike Path; MLK Promenade; Ocean 

Boulevard Bike Path; Ocean Beach Bike Path; San Diego River Bike Path; and, 

Scripps Park Boardwalk, which runs along the perimeter of Ellen Browning 

Scripps Park.  
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High-traffic sidewalk means Columbia Street, Kettner Boulevard, and India Street 

between Ash Street and West Kalmia Street located in Little Italy, and San Diego 

Avenue between Conde Street and Twiggs Street in Old Town. 

Loading zone means the space adjacent to a curb designated for the loading or 

unloading of passengers or materials. 

Major transit stop means the portion of a site designated as the passenger loading 

area that contains any of the following: an existing rail transit station, a ferry 

terminal served by either a bus or rail transit service, or the intersection of two or 

more major bus routes with a service interval of 15 minutes or less during the 

morning and afternoon peak commute periods. 

Park has the same meaning as in section 63.0102(b) of this Code. 

Permittee means the person named as permittee on a duly issued vending permit.  

 

Permitted event means any event that has a special event permit, park use permit, 

or lake use permit, including farmers markets, street fairs, races, and private 

events. 

Plaza means a public square or other large urban open space typically 1,000 

square feet or greater in size under the control of the City’s Parks and Recreation 

Department and designated as a City plaza, which is primarily intended to allow 

the public to congregate to enjoy surrounding public amenities, such as fountains, 

benches, tables, landscaping, or historical structures. 

 

Portable cooking equipment means any gas-fueled appliance used to heat, cook, 

or prepare food or beverages on a conveyance by a sidewalk vendor. 

Public right-of-way means a public easement for streets, alleys, or other uses, 

other than a sidewalk. 

Residential means any area that is zoned exclusively for residential uses. 

Roaming sidewalk vendor means a sidewalk vendor who moves from place to 

place and stops only to complete a transaction. 

School means an institution of learning that offers instruction in those courses of 

study required by the California Education Code or that is maintained pursuant to 

standards set by the State Board of Education. This definition does not include a 

vocational or professional institution or an institution of higher education, 

including a community or junior college, college, or university. 
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Services are activities involving the performance of work for others or the 

provision of intangible items directly to a person or to a group of people at the 

same time that cannot be returned once they are provided. Examples include hair 

styling, massage, yoga, exercise classes, and dog training.  

 

Sidewalk means a public paved or hardscape path or walkway that is specifically 

designed for pedestrian travel. It excludes any area primarily designed for use by 

vehicles or the conveyance of storm water, any area planted with landscaping, or 

any area primarily consisting of dirt or sand. 

Sidewalk vendor means a person who sells goods or provides services from 

vending equipment or from one’s person upon a sidewalk. It includes both 

roaming sidewalk vendors and stationary sidewalk vendors. 

 

Stationary sidewalk vendor means a sidewalk vendor who vends from a fixed 

location. 

Summer moratorium means the Saturday prior to Memorial Day and the 

preceding Saturday and Sunday through Labor Day. 

Vend or vending means with respect to any goods or services, to sell, offer to sell, 

expose or display for sale, solicit offers to purchase, barter, or require someone to 

negotiate, establish, or pay a fee before providing goods or services, even if 

characterized as a donation, on a public street, alley, highway, parking lot, 

sidewalk, or public right-of-way. 

Vending equipment means any conveyance, table, stand, display, showcase, rack, 

or any other free-standing equipment used for vending on the sidewalk. 

Vending permit means a written City of San Diego approval required prior to 

vending. 

(“Definitions” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

(Amended 2-28-2024 by O-21775 N.S.; effective 3-29-2024.) 

 

§36.0103 Vending Permit Requirement 

(a) No vending shall take place except in accordance with the provisions of this 

Division or when otherwise authorized by the City. 

 

(b) All sidewalk vendors shall obtain a vending permit prior to vending on any 

sidewalk. Permits shall be issued by the City Manager or designee, unless 

otherwise specified in the Code. 
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(c) A vending permit shall be valid for one year from the date of issuance and 

must be renewed annually. A vending permit may only be issued to an 

individual at least eighteen years of age. Any sale, assignment, or transfer 

of the vending permit is prohibited. A vending permit that is sold, 

assigned, or transferred is void.  

(d) To obtain a vending permit, a sidewalk vendor must submit the following 

information on a permit application form provided by the City:  

 

(1) the name, address and telephone number of the sidewalk vendor; 

 

(2) proof of valid, government-issued photo identification; 

 

(3) the name and business address of the company, partnership, or 

corporation if the sidewalk vendor is an agent of a company, 

partnership, or corporation; 

 

(4) a current valid business tax certificate issued to the sidewalk vendor, 

or if the sidewalk vendor is an employee, a current valid business tax 

certificate for the business employing the sidewalk vendor along with 

proof of employment, such as a current pay stub. With the submission 

of a complete vending permit application, a vending permit may be 

issued with the submission of a complete business tax certificate 

application, which may be submitted concurrently with, or prior to, the 

vending permit application; 

 

(5) proof of a California Department of Tax and Fee Administration 

seller’s permit applicable to the sidewalk vendor to the extent required 

by law that notes the City of San Diego as a location or sub-location, 

which is valid for the duration of the vending permit; 

 

(6) for those sidewalk vendors selling food, proof of both:  

 

(A) a valid San Diego County Environmental Health Permit 

applicable to the vending equipment to be used for food 

preparation and storage to the extent required by law; and 

 

(B) either a Manager’s Food Safety Certificate or a San Diego 

County Food Handlers Card applicable to the sidewalk vendor 

to the extent required by law; 

 

(7) a certification by the sidewalk vendor that to the sidewalk vendor’s 

knowledge and belief, the information contained on the form is true; 

and 
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(8) such other information as the City Manager deems reasonably 

necessary to administer this Division. 

 

(e) Each vending permit application shall be accompanied by a non-refundable 

permit fee and a signed waiver of release and indemnification consistent with 

section 36.0103(g).  

 

(f) Each individual who intends to vend on a sidewalk must complete an 

application even if the individual:  

 

(1) is employed or engaged by another individual or a business; or 

 

(2) will use vending equipment owned by another individual or a business. 
 

(g) Release and Indemnification Requirements 

 

(1) If the City issues a vending permit, as a condition of such permit 

issuance, permittee agrees to waive and release the City and its 

officers, agents, employees, contractors, and volunteers from and 

against any and all claims, costs, liabilities, expenses, or judgments 

including attorney fees and court costs arising out of any vending 

activities or any illness or injury resulting therefrom, and shall agree to 

indemnify and hold harmless the City, its officers, agents, employees, 

contractors, and volunteers from and against any and all such claims, 

whether caused by negligence or otherwise, except for illness and 

injury resulting directly from gross negligence or willful misconduct 

on the part of the City, its officers, agents, employees, contractors and 

volunteers.  

 

(2) If the City issues a vending permit, as a condition of such vending 

permit issuance, permittee shall acknowledge that the use of any 

sidewalk is at the sidewalk vendor’s own risk and the City will not 

take any steps to ensure any sidewalk is safe or conducive to the 

vending activities. 

 

(h) A permittee must immediately notify the City in writing of any changes to the 

facts provided in a vending permit application after the issuance of a vending 

permit. 

 

(“Vending Permit Requirement” added 5-23-2022 by O-21459 N.S.; effective 

6-22-2022.) 
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§36.0104 Permit Denial and Revocation 

(a) A vending permit application shall be denied if the applicant had a prior 

vending permit revoked within the past 36 calendar months. A vending permit 

application may also be denied or a vending permit may be revoked or not 

renewed for any of the following reasons: 

 

(1) provision of false statements, information, or facts by the sidewalk 

vendor in a vending permit application; 

 

(2) failure of the sidewalk vendor to notify the City Manager within 

fifteen calendar days of any changes to the facts provided in a vending 

permit application after the issuance of a vending permit; 

 

(3) repeated failure of the sidewalk vendor to comply with the regulations 

in this Division;  

 

(4) violations of other local, state, or federal laws while operating as a 

sidewalk vendor; or 

 

(5) the use of any vending equipment in a manner that endangers public 

health or safety.  

 

(b) If the application is for the renewal of a vending permit, the sidewalk vendor 

must pay all outstanding administrative fines and complete any other 

alternative disposition associated in any way with a previous violation of this 

Division before a vending permit will be renewed. 

 

(c) Notice of Revocation of a vending permit with any and all specific grounds 

for revocation shall be served in writing no less than 30 calendar days before 

revocation to the address listed on the initial application or to any subsequent 

address provided to the City by the permittee. 

 

(d) Any sidewalk vendor whose application for a vending permit is denied or 

whose vending permit is revoked may appeal such decision to the City 

Manager by filing a written notice of appeal with the City Manager or his 

designee within 10 calendar days after receipt of the notice of denial or 

revocation. The appeal hearing shall be conducted pursuant to the 

administrative enforcement hearing procedure set forth in Chapter 1, 

Article 2, Division 4 of this Code. 

 

(“Permit Denial and Revocation” added 5-23-2022 by O-21459 N.S.; effective 

6-22-2022.) 

C-071

Case 3:26-cv-01112-AGS-BJW     Document 4-5     Filed 04/15/26     PageID.163     Page 8
of 23



 

San Diego Municipal Code Chapter 3: Business Regulations, Business Taxes, 

Permits and Licenses 
(6-2024) 

 

Ch. Art. Div.  

3 6 1 8 

 

 

§36.0105 Sidewalk Vending Generally 

(a) Sidewalk vendors shall visibly display their sidewalk vending permit at all 

times when vending, including any photo identification issued by the City. 

 

(b) Vending activities on residential blocks may occur only between the hours of 

7:00 a.m. and sunset. 

 

(c) Vending activities on non-residential blocks may occur only between the 

hours of 6:00 a.m. and 10:00 p.m. or the hours of operation imposed on other 

businesses on the same block, whichever is least restrictive. 

 

(d) A vending permit does not provide an exclusive right to operate on any 

sidewalk or portion thereof.  

 

(e) Sidewalk vendors shall comply with all applicable laws relating to the 

employment of minors. Any minor assisting with or engaged in vending shall 

be accompanied by a sidewalk vendor with a valid vending permit. Any and 

all actions of the minor related to vending, including any violations committed 

by the minor, are attributable to the sidewalk vendor. 

 

(f) Only roaming sidewalk vendors may operate in residential areas.  

 

(g) Sidewalk vendors are responsible for ensuring that the 10-foot area 

immediately surrounding the vending space is kept clean and free of trash and 

debris associated with their vending operation. 

 

(1) All sidewalk vendors shall provide a trash receptacle for customers 

and shall ensure proper disposal of customer trash. The trash 

receptacle must be large enough to accommodate customer trash so 

that public trash receptacles located on any block for use by the 

general public do not have to be used by customers.  

 

(2) Sidewalk vendors shall not dispose of customer or sidewalk vendor 

trash in trash receptacles that the City provides for public use.  

 

(h) Sidewalk vendors engaged in the vending of food or beverages shall display a 

valid San Diego County Environmental Health Permit and have hand sanitizer 

located in a conspicuous location readily available for use by customers. 

 

(i) Sidewalk vendors shall not display any goods for sale on the ground or on any 

above-ground structure. 
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(j) No vendor shall vend to any person traveling in a motor vehicle along a public 

roadway. Vending in or from a parked vehicle is addressed in section 54.0122. 

 

(k) Sidewalk vendors shall not leave vending equipment or goods unattended at 

any time.  

 

(l) Sidewalk vendors shall not connect to an external source of power, water, or 

any other utilities located on public property. 

 

(m) To maintain accessibility standards, sidewalk vendors shall not place or allow 

any obstruction to be placed on the sidewalk that would reduce the width of 

the sidewalk to less than 48 inches excluding the curb, except for the brief 

duration of time for a roaming sidewalk vendor to conduct a sale. 

Notwithstanding the foregoing, sidewalk vendors shall immediately move to 

provide access to the sidewalk to avoid impeding the flow of pedestrian or 

other traffic. 

 

(n) No stationary sidewalk vendor is permitted on a sidewalk less than six feet in 

width. 

 

(o) Sidewalk vendors shall not engage in or offer to engage in any type of rental 

activity, including the rental of any goods or services. 

 

(p) Sidewalk vendors shall display only goods that are available for immediate 

on-site sale. 

 

(q) Sidewalk vendors shall not display any signs advertising any off-site business. 

 

(r) Sidewalk vendors who vend any food, beverage, or liquid product must 

implement the following best management practices:  

 

(1) possess spill kits that are comprised of paper towels, cloth towels, cat 

litter, or sand at all times while vending;  

 

(2) remove all spill materials from the public right‐of‐way and sidewalks 

once the spilled material is absorbed off the ground;  

 

(3) capture and prevent spills leaving the area and moving into the 

surrounding streets from entering the storm water conveyance system, 

including curbs, gutters, and storm drains;  
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(4) properly dispose of grease, either by hiring and utilizing an on‐site 

grease collector or collection system, or at an acceptable facility; and  

 

(5) ensure that any water or rinse residue used for vending activities (e.g., 

cooler water, ice, food preparation water) is not disposed in the curbs, 

gutters, streets, drains, or on any public property.  

 

(s) As it relates to the space occupied by the sidewalk vendor as set forth in 

section 36.0108(b)(2), sidewalk vendors may not use more than five square 

feet or 25 percent of the vending space, whichever is less, for items not 

directly related to vending operations. 

 

(t) Vending that substantially and adversely affects the health, safety, or welfare 

of any individual is prohibited. 

 

(u) Sidewalk vendors shall not leave vending equipment on a sidewalk or public 

right-of-way when not vending or in the immediate process of setting up or 

concluding vending activity. 

(“Sidewalk Vending Generally” added 5-23-2022 by O-21459 N.S.; effective 

6-22-2022.) 

(Amended 2-28-2024 by O-21775 N.S.; effective 3-29-2024.) 

 

§36.0106 Vending Locations 

(a) No stationary sidewalk vendor shall vend and no roaming sidewalk vendor 

shall stop to make sales in the following locations:  

 

(1) in the public right-of-way, or any area that blocks the safe flow of 

pedestrians or vehicles; 

 

(2) any public property that does not meet the definition of a sidewalk, 

including but not limited to any alley, beach, street, street or roadway 

median, or street end; 

 

(3) any parking lots; 

 

(4) on any slope greater than five percent or where signage indicates that 

wheels must be cramped to the curb; 

 

(5) any location that obstructs traffic signals or regulatory signs; 

 

(6) the Ballpark District during an event or game or within three hours 

before or one hour after an event or game; 
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(7) Sports Arena Boulevard between Hancock Street and East Drive 

during an event or game or within three hours before or one hour after 

an event or game at the arena;  

 

(8) within 18 inches from the edge of a curb; 

 

(9) within 5 feet in front of or 65 feet behind the sidewalk along a bus 

stop, tram or non-rail trolley stop as measured linearly along the curb 

from the sign marking the bus stop, tram, or non-rail trolley stop; 

 

(10) within 10 feet of any: 

 

(A) driveway; 

 

(B) marked crosswalk; or 

 

(C) fire escape or emergency exit. 

 

(11) within 15 feet of any: 

 

(A) other sidewalk vendor; 

 

(B) intersection; 

 

(C) building entrance; 

 

(D) high-traffic sidewalk; 

 

(E) loading zone, parking space, or access ramp designed for 

individuals with disabilities; 

 

(F) outdoor dining or patio area; 

 

(G) public restroom; 

 

(H) curb ramp; 

 

(I) location with a valid encroachment permit displayed; or 

 

(J) high-traffic bike and shared use path. 
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(12) within 25 feet of any: 

 

(A) beach access point; or 

 

(B) pier. 

 

(13) within 50 feet of any: 

 

(A) railroad crossing; or 

 

(B) major transit stop. 

 

(14) within 100 feet of: 

 

(A) the vehicle entrance of any fire station, police department, 

hospital, lifeguard station, or any other structure dedicated to 

health and safety emergency matters; or 

 

(B) any City street or sidewalk closure. 

 

(15) within 150 feet of Harbor Drive between Front Street and Park 

Boulevard during a convention or event held at the San Diego 

Convention Center or within three hours before or one hour after a 

convention or event at the Convention Center. 

 

(16) within 500 feet of: 

 

(A) any permitted event; 

 

(B) any school while children are going to or from the school, 

during a recess period or within 30 minutes before or after the 

school’s opening or closing hours; or 

 

(C) the open-air baseball facility, located in East Village currently 

known as Petco Park, and the indoor arena located in Midway 

District currently known as Pechanga Arena within three hours 

before or one hour after an event or game.  

 

(b) Stationary sidewalk vendors shall not vend within 50 feet of another 

stationary sidewalk vendor in any City-designated promenade, except that 

City-designated promenades that are defined as high-traffic sidewalks shall be 

subject instead to the prohibition on vending under section 36.0106(a)(11)(D). 
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(c) Stationary sidewalk vendors shall not vend within 5 feet of any above- ground 

structure. 

 

(d) Stationary sidewalk vendors shall not vend within 15 feet of any fire hydrant 

or fire lane. 

 

(e) Sidewalk vendors shall not vend on sidewalks on the following streets during 

the summer moratorium: Newport Avenue between Abbott Street and Sunset 

Cliffs Boulevard in Ocean Beach; Ventura Place between Mission Boulevard 

and Ocean Front Walk in Mission Beach; Garnet Avenue between Ocean 

Front Walk and Cass Street in Pacific Beach; and Coast Boulevard between 

Cave Street and the 200 block of Coast Boulevard South in La Jolla. 

 

(f) Sidewalk vendors shall not vend within the East Village District. 

 

(g) Sidewalk vendors shall not vend on any City property subject to a lease 

agreement so long as proper notice is provided of the prohibited location(s). 

 

(h) Sidewalk vendors shall not vend within the Gaslamp Quarter District. 

 

(“Vending Locations” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

 

§36.0107 Vending in Parks, Plazas, and Beach Areas 

The following provisions apply in parks, plazas, and beach areas. Where the 

following provisions are more restrictive than those set forth in section 36.0106, 

sidewalk vendors shall comply with the more restrictive provisions: 

 

(a) Sidewalk vendors shall stop vending before the designated closing time of the 

park, plaza, or beach area. 

 

(b) Vending is permitted between 8:00 a.m. and sunset in parks, plazas, and 

beach areas where there is no designated closing time. 

 

(c) Sidewalk vendors shall not vend within 50 feet of another sidewalk vendor.  

 

(d) Sidewalk vendors shall not vend within 25 feet of any decorative fountain, 

statue, monument, memorial, or art installation. 
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(e) Subject to applicable law, the City Manager is authorized to enact rules and 

regulations to prohibit vending in any space that would obstruct, damage or 

otherwise adversely affect the public’s use and enjoyment of natural resources 

and recreation opportunities or contribute to an undue concentration of 

commercial activity that unreasonably interferes with the scenic and natural 

character of a park. 

(f) Stationary sidewalk vendors are not permitted within any area of a park or 

plaza if the park or plaza operator has signed an agreement for concessions 

that exclusively permits the sale of goods or services by a specified 

concessionaire, provided that notice by signage or other means is provided to 

the stationary sidewalk vendor. 

 

(g) Vending activities are prohibited in the following locations in Balboa Park:  

 

(1) within 25 feet of: El Prado, Village Place, Pan American Road East, 

Pan American Road West, Pan American Plaza, Old Globe Way, 

Chapel Road, Spanish Village, Plaza de Panama, Plaza de California, 

Plaza de Balboa, War Memorial Building, the Carousel, Spreckels 

Organ Pavilion, Presidents Way, or any covered walkway.   

 

(2) within 25 feet of the following gardens: 1935 Old Cactus Garden, 

Alcazar Garden, Casa del Rey Moro Garden, Desert Garden, Florida 

Canyon Native Plant Preserve, Inez Grant Parker Memorial Rose 

Garden, Marston House Garden, Palm Canyon, Trees for Health 

Garden, Veterans Memorial Garden, and Zoro Garden. 

(3) within 50 feet of the Botanical Building or Lily Pond.  

(4) within Balboa Park between December 25 and January 1. 

(h) Consistent with applicable law, the City Manager has the authority to 

reasonably limit the number of sidewalk vendors in certain parks by requiring 

sidewalk vendors to obtain an additional park sales permit to vend in the 

following locations: Balboa Park, Mission Bay Park, Ocean Beach Park, 

Mission Beach Park, Kellogg Park, Ocean Boulevard Park, Ellen Browning 

Scripps Park, South Mission Beach Park, and Torrey Pines City Park. 

 

(i) Vending is prohibited during the summer moratorium in Balboa Park, Mission 

Bay Park, and the Shoreline Parks, which are those parks contiguous to the 

shoreline or beach in the communities of Ocean Beach, Mission Beach, 

Pacific Beach, and La Jolla. 
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(i) Vending is prohibited in the following locations: Sunset Cliffs Natural Park 

and Mission Beach Park as defined in section 63.50 of this Code. 

 

(j) Sidewalk vendors shall not use amplified or non-amplified sound-making 

devices in conjunction with vending, such as speakers, microphones, public 

address systems, bells, and chimes.  

(“Vending in Public Parks, Plazas, and Beach Areas” added 5-23-2022 by 

O-21459 N.S.; effective 6-22-2022.) 

(Retitled from “Vending in Public Parks, Plazas, and Beach Areas” to “Vending 

in Parks, Plazas, and Beach Areas” and amended 2-28-2024 by O-21775 N.S.; 

effective 3-29-2024.) 

 

§36.0108 Sidewalk Vending Equipment and Goods 

(a) Notwithstanding any specific provisions of this Division, a sidewalk vendor 

shall not use vending equipment in a manner that violates any law by 

endangering the safety of person or property or causing a public or private 

nuisance. 

 

(b) Sidewalk vendors shall not: 

 

(1) display goods less than 28 inches or more than 34 inches off the 

ground; 

(2) occupy a space exceeding 24 square feet, greater than 8 feet in length, 

or 4 feet in width including vending equipment, but excluding the 

space the sidewalk vendor’s own person occupies; 

(3) use or display any item, equipment, or structure greater than 8 feet in 

height or extends or overhangs more than 4 inches, unless the 

protrusion is located 27 inches or less, or 80 inches or more from the 

ground; 

(4) use amplified sound-making devices in conjunction with vending, such 

as speakers, microphones, and public address systems; and  

 

(5) set up customer seating areas. 

(i) Sidewalk vendors may only have a chair for personal use. 

(ii) Sidewalk vendors that do not serve food or beverages may use 

tables only for vending purposes, such as conducting 

transactions or displaying goods for sale.  
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(iii) Sidewalk vendors that serve food or beverages must conduct all 

vending from a permitted conveyance in accordance with their 

health permit from the County Department of Environmental 

Health and Quality.  

 

(c) No vending equipment may be attached to or make contact with any utility 

pole, street sign, bus stop, trash can, traffic pole, or other public structure. 

 

(d) Sidewalk vendors shall not use: 

 

(1) portable generators; 

(2) outdoor wood burning ovens or charcoal barbecues; and 

(3) gasoline or kerosene.  

 

(e) Roaming sidewalk vendors shall not use any portable cooking equipment, gas-

fueled appliance, or any open flame unless approved and permitted by the 

County Department of Environmental Health and Quality. 

 

(f) Notwithstanding subsection (d), stationary sidewalk vendors with required 

permits from the County Department of Environmental Health and Quality 

such as a Mobile Food Facilities permit may use portable cooking equipment 

authorized by such permits in compliance with the California Retail Food 

Code and subject to the following regulations: 

 

(1) While the portable cooking equipment is in operation: 

(A) It must be kept at least 20 feet from any permanent structure 

and at least 30 feet from dry grass, grain, brush, or forested 

area; 

(B) It must not be unattended; and 

(C) The stationary sidewalk vendor shall not smoke or vape. 

(2) The stationary sidewalk vendor must regularly clean the portable 

cooking equipment to remove grease and food buildup. 

(3) The stationary sidewalk vendor shall:  

 

(A) use only propane, natural gas, or butane cylinder tanks;  
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(B) use or store only propane, natural gas, or butane tanks of 

20 gallons or less, with a limit of two 20-gallon tanks on a 

conveyance; 

(C) store tanks in an upright position during use and positioned in 

such a way as to prevent falling, tipping, and tampering;  

(D) disconnect all tanks while the conveyance is in transit or not in 

use; 

(E) use only tanks with a shut-off valve and a pressure regulator, 

having hoses of a type approved for use by the manufacturer 

with the equipment; and 

(F) test all connections to the tank for potential leaks using soap 

and water before each use.  

 

(4) Any conveyance that stores a tank shall have two ventilation openings 

on opposite sides at the cylinder valve level and at least one ventilation 

opening at the floor level. Each opening shall be a minimum of 

10 square inches, screened with a minimum 16 mesh and shall vent to 

the exterior of the conveyance. 

(5) Stationary sidewalk vendors shall comply with the following fire 

extinguisher requirements:  

(A) Keep an easily accessible, properly charged and maintained 

10 BC-rated fire extinguisher on the conveyance at all times 

and be familiar with its proper use. Stationary sidewalk 

vendors shall ensure the extinguisher has been serviced within 

the last year and has a valid California State Fire Marshal 

service tag attached;  

(B) Mount the extinguisher securely to the vending equipment; and 

(C) Locate the extinguisher away from the cooking area. 

(“Sidewalk Vending Equipment and Goods” added 5-23-2022 by O-21459 N.S.; 

effective 6-22-2022.) 

(Amended 2-28-2024 by O-21775 N.S.; effective 3-29-2024.) 
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§36.0109 Prohibited Sales 

 

Sidewalk vendors are prohibited from vending the following goods: alcoholic 

beverages; tobacco and tobacco products; vaping products; smoking and drug related 

paraphernalia, not including apparel; cannabis and cannabis products; weapons, 

including knives, guns, or explosive devices; BB devices or imitation firearms; 

pharmaceuticals; live animals; harmful materials to minors as defined in 

section 58.07 of this Code; or other products prohibited by local, state and federal 

laws. 

(“Prohibited Sales” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

 

§36.0110 Penalties and Fines 

(a) Any violation of this Division by a sidewalk vendor holding a valid vending 

permit shall be subject to the following: 

 

(1) an administrative citation and $100 penalty for a first violation. 

 

(2) an administrative citation and $200 penalty for a second violation 

within one year of the first violation. 

 

(3) an administrative citation and $500 penalty for a third and each 

subsequent violation within one year of the first violation. 

 

(b) Any sidewalk vendor found vending without a vending permit, if required 

pursuant to this Division, shall immediately cease vending and be subject to 

the following: 

 

(1) an administrative fine of $250 for a first violation. 

 

(2) an administrative fine of $500 for a second violation within one year 

of the first violation. 

 

(3) an administrative fine of $1,000 for a third and each subsequent 

violation within one year of the first violation. 

 

(c) If a sidewalk vendor who was fined for vending without a vending permit 

provides proof of a valid vending permit issued by the City that is applicable 

on the date of the violation, the administrative fines shall be reduced to the 

administrative fine schedule set forth in section 36.0110(a). 
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(d) Administrative citations may be appealed pursuant to Chapter 1, Article 2, 

Division 5 of this Code and all appeals shall be conducted in accordance with 

Chapter 1, Article 2, Division 4.  

 

(1) In addition to the powers conferred upon the enforcement hearing 

officer under section 12.0407 of this Code, such officer shall take into 

consideration the person’s ability to pay the fine upon their request. If 

the hearing officer finds the person meets the criteria described in 

California Government Code section 68632(a) or (b), or any successor 

section, the hearing officer shall order the City to accept, in full 

satisfaction, 20 percent of the administrative fine imposed pursuant to 

this Division.  

 

(2) The hearing officer shall have the authority to allow the person to 

complete community service in lieu of paying the total administrative 

fine. 

(“Penalties and Fines” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

(Amended 2-28-2024 by O-21775 N.S.; effective 3-29-2024.) 

 

§36.0111 Impounding of Vending Equipment 

(a) The City may impound vending equipment and any goods therein, for any of 

the following reasons: 

 

(1) leaving vending equipment or goods unattended in violation of section 

36.0105(k); 

(2) vending prohibited goods in violation of section 36.0109; 

(3) vending without a valid vending permit in violation of 

section 36.0110(b); 

 

(4) vending food without a valid and displayed San Diego County 

Environmental Health Permit in violation of section 36.0105(h); 

(5) vending in violation of this Division and the sidewalk vendor refuses 

or fails to provide identification upon request by an Enforcement 

Official; 

(6) vending in apparent violation of this Division and the sidewalk vendor 

refuses or fails to remove the vending equipment from the sidewalk, 

park, or other property within 30 consecutive minutes after being 

instructed to do so by an Enforcement Official; 
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(7) vending in a manner that blocks or obstructs the free movement of 

pedestrians or other traffic on sidewalks and fails to maintain a 

minimum of 48 inches of accessible path of travel in violation of 

section 36.0105(m);  

(8) vending in a manner that creates an imminent and substantial danger 

or environmental hazard to the health, safety, or general welfare of the 

public or the property at the location of the vending equipment. 

Examples include discharge of oil, grease, or other slippery substance 

without any effort to maintain best management practices; using 

unapproved portable cooking equipment, heating element, gas-fueled 

appliance, generator, or any open flame; using cooking equipment 

without a fire extinguisher; or vending during urgent or emergency 

public safety events or incidents; or  

(9) vending by a sidewalk vendor who has, within a 24-month period, 

been issued three or more administrative citations for violations of this 

Division. 

 

(b) Vending equipment or goods that are evidence of a crime or booked as 

property after arrest of a sidewalk vendor for violation of any local, state, or 

federal laws or regulations, excluding this Division, may be impounded in 

accordance with San Diego Police Department’s applicable policies and 

procedures. 

 

(c) The City may immediately dispose of impounded goods that cannot be safely 

stored or that are perishable.  

 

(d) Any owner of impounded vending equipment or any goods may, within 

10 days, request an administrative hearing before a hearing officer appointed 

by the City.  

 

(e) The City Manager shall provide the person from whom the goods or vending 

equipment were taken with a receipt and instructions for retrieval of the 

impounded items, excluding any items that were disposed of according to 

section 36.0111(c). The receipt and instructions shall either be given to the 

person from whom the items were taken at the time of impound or shall be 

mailed within two business days of the impound to the address received by 

the City when the person applied for a vending permit. 
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(f) Impounded vending equipment and goods, excluding any items that were 

disposed of according to section 36.0111(c), will be released to the sidewalk 

vendor or owner provided that proper proof of ownership is presented, and the 

City receives payment in full of all administrative costs incurred as a result of 

the violation. Any unclaimed items will be considered abandoned and 

forfeited to the City after 90 days following impoundment. 

(“Impounding of Vending Equipment” added 5-23-2022 by O-21459 N.S.; effective 

6-22-2022.) 

(Amended 2-28-2024 by O-21775 N.S.; effective 3-29-2024.) 

 

§36.0112 Applicability  

(a) Nothing in this Division prevents the City from taking action to further 

compliance with, or enforcement of, other local, state and federal laws. 

 

(b) Sidewalk vendors engaged in vending food items are a health-regulated 

business subject to section 42.0102 of this Code. This Division does not 

affect the regulation of mobile food trucks as described in section 

141.0612, sales out of vehicles as described in section 54.0122, or 

farmers' markets as described in section 141.0503. 

 

(c) All individuals engaged in vending subject to the provisions of this 

Division must comply with the aggressive solicitation prohibitions 

contained in Chapter 5, Article 2, Division 40 of this Code. 

(“Applicability” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

 

§36.0113 Non-Applicability 

The following persons, entities, or activities are exempt from the requirements of 

this Division: 

 

(a) any person engaged in expressive activity authorized by Chapter 6, Article 3, 

Division 5 of this Code; 

(b) agencies of any federal, state, or local governments; 

(c) any person engaged in commercial activity or providing services in parks 

authorized by section 63.0102(c)(14); and 

(d) any lessee or permittee of the City vending on City-owned property where 

vending is authorized under a City lease or permit. 

(“Non-Applicability” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

(Amended 2-28-2024 by O-21775 N.S.; effective 3-29-2024.) 
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§36.0114 [Reserved] 

(Retitled from “Vending that Constitutes an Imminent and Substantial Safety or 

Environmental Hazard” to “[Reserved]” and amended 2-28-2024 by O-21775 N.S.; 

effective 3-29-2024.) 

 

§36.0115 Entrepreneurship Zones 

Notwithstanding sections 36.0105(l) through (n), 36.0105(s), 36.0106, 36.0107(c) 

through (e), 36.0107(g), and 36.0108(b)(2), the City Manager is authorized to 

designate one or more entrepreneurship zones in the City subject to the approval of 

the City Council by resolution where sidewalk vendors may vend in these zones 

subject to the rules and regulations enacted by the City Manager. If the City Manager 

enacts such rules and regulations pursuant to section 36.0115, it shall be unlawful to 

vend in violation of these rules and regulations. 

(Entrepreneurship Zones” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 

 

§36.0116 Reporting Requirements 

The City Manager shall annually report to the City Council or the appropriate City 

Council Committee on the results of implementing and enforcing this Article, 

including: 

(a) the total number of vending permits issued by the City; 

(b) the total number of vending permits denied and revoked during the prior year; 

(c) the total cost to the City to administratively implement and enforce the 

regulations in this Article during the prior year; 

(d) the total amount of vending permit fees and administrative fines collected 

pursuant to this Article during the prior year; 

(e) the total amount of written warnings and referrals to community-based 

organizations issued pursuant to this Article during the prior year; 

(f) the total number of claims and lawsuits brought against the City related to 

sidewalk vending and the amount of money that the City has expended to 

defend and resolve such lawsuits, including any judgments or settlements, 

during the prior year; and 

(g) any proposed changes to these regulations. 

(“Reporting Requirements” added 5-23-2022 by O-21459 N.S.; effective 6-22-2022.) 
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MICHELE A. McKENZIE (SBN 209657)
TIMOTHY A. SCOTT (SBN 215074)
MCKENZIE SCOTT PC
1350 Columbia Street, Suite 600
San Diego, California 92101
Tel: (619) 794-0451
Fax: (619) 202-7461
Email: 
mmckenzie@mckenziescott.com
tscott@mckenziescott.com

Attorneys for Sara Duvall

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

SARA DUVALL,

Plaintiff,

vs.

CITY OF SAN DIEGO,

Defendant.

Case No.: 26cv1112-AGS-BJW

Hon. Andrew G. Schopler
U.S. District Court Judge
Edward J. Schwartz
United States Courthouse
Courtroom: 5C

DECLARATION OF PLAINTIFF 
SARA DUVALL IN SUPPORT OF 
APPLICATION FOR A 
PRELIMINARY INJUNCTION.
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1. My name is Sara Catherine Duvall.

2. I am a resident of the City of San Diego.

3. I was born in La Mesa, California (here in San Diego County).

4. I was raised in El Cajon, California (here in San Diego County).

5. I am an artist.

6. I have studied art at the college-level here in San Diego County.

7. I have over 50 college credits in art.

8. I have also taken art classes in Japan.

9. I have had my artwork shown in a gallery.

10. I have submitted my artwork to juried competitions.

11. I have won awards for my art.

12. I am part of a community of artists in San Diego who 

collaborate and support one another. 

13. We also share our artwork in public spaces.

14. I enjoy showing my artwork in Balboa Park because I engage 

in fellowship with other artists there. 

15. Balboa Park holds special meaning for me as a unique 

cultural landmark in the City I call home.

16. My first memories of going to Balboa Park are as a child 

with my mother.

17. I remember all the big, beautiful trees, going to museums, 

and of course all of the wonderful stuff at the zoo.

18. We had family picnics at the park.

19. We had birthday parties in Balboa Park.

20. We took long strolls in the park as a family.
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21. When my mom needed help at the end of her life, I took her 

to Balboa Park about once a week for a walk.

22. It’s a nice place to be.

23. I think it’s one of the best places in San Diego. 

24. The sky, the trees, the trails, the birds, the squirrels, the 

gardens, the pond and turtles, the fountains, and all the lovely 

people make it so special.

25. I love setting up and showing people my art in Balboa Park. 

26. I used to try and get there once a week or at least two or 

three times a month.

27. When showing my art in Balboa Park, I often engage in 

conversations with members of the public.

28. The members of the public are sometimes local San Diegans.

29. The members of the public are sometimes tourists from 

around the country or around the world.

30. When I’m showing my art at the park the most common 

thing that people ask when they walk up to my table is “Oh my 

God, did you make these?” and we discuss the process a little bit.

31. I often ask them if they do art, they usually say “oh, I don’t 

have any creativity.”

32. I say that’s not true. 

33. Everyone has creativity, sometimes you just have to find it. 

34. As a San Diego native, I also enjoy talking to tourists about 

their travels and telling them about all the cool stuff to do at the 

park and in San Diego. 

35. I don’t mind pointing people to the restrooms either.

D-089

Case 3:26-cv-01112-AGS-BJW     Document 4-6     Filed 04/15/26     PageID.182     Page 4
of 10



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DECLARATION OF PLAINTIFF SARA DUVALL
4

36. I have been showing my artwork in Balboa Park for several 

years.

37. Some of my art expresses my political opinions.

38. I think it is important to publicly share my political opinions 

through my art because it is important to stand up for your 

beliefs.

39. I feel like it’s everybody’s responsibility to be a good citizen 

and to try to change things for the better.  

40. I see a lot of injustice and unfairness in the world.

41. I want people to know what I think and I want to share my 

beliefs with others.

42. I use my art to express solidarity with oppressed 

communities.

43. I think one of an artist’s obligations is to question everything 

and to help others question the world around them. 

44. Politics affects everyone, and we definitely need to question 

our political views. 

45. Public expressions of solidarity are also important because it 

helps marginalized people know they are not alone.

46. For example, wearing a rainbow pin shows not that you’re 

necessarily queer or that you think that queer people are better or 

that you think people should be queer . . . wearing a rainbow is a 

signal to other queer people that you’re a safe person and they’re 

not alone.
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47. I think people buy my political art to show support for these 

causes and to help people be more aware of issues affecting our 

community.

48. Some of my art is an expression of my experience living with 

synesthesia. 

49. My masks or depictions of the human form broken in two 

parts represent the different sensations I have due to synesthesia.

50. I use my art to explore my own synesthesia and hope that by 

creating art about it I may meet others with this neurological 

condition.

51. Some of my art is a statement of my perspective on the 

natural world.

52. Some of my artwork are designs in miniature, often less 

than 2” or even 1” in height.

53. I do miniature art pieces because firing a kiln takes a lot of 

energy and that imposes costs on our environment.

54. I enjoy making miniature decorative vases.

55. Depending on the complexity of the design and glaze, I 

charge anywhere from $20-$100 for my miniature works.

56. I feel like my tiny artwork is respectful of the environment.

57. I hope it also helps raise awareness in others about the 

impact of humans on the earth around us.

58. Some of my art is an exploration of design, form, and color.

59. Every piece of art I have brought to Balboa Park is an 

original piece made by my hand, designed and executed by me.

60. None of my art is mass produced.
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61. Every piece of art I intend to bring to Balboa Park in the 

future would be an original piece made by my hand, designed and 

executed by me.

62. Every piece of art I intend to bring to Balboa Park in the 

future will not be mass produced.

63. I work primarily in clay and mixed media (clay and metal).

64. My mixed media work derives from my anti-consumer, anti-

waste, pro-recycle, pro-environment, pro-upcycle, pro-awareness of 

how humans are trashing our home environment/Earth beliefs. 

65. I combine ceramic pieces that I make with found wood, 

metal, and glass to make many of my art pieces. 

66. I find broken or outdated things, scrap, trash, and

incorporate them into my art to make a statement about our 

impact on the world around us and how care for existing matter 

can be new and beautiful.

67. I have tried many kinds of art over many years: drawing, 

photography, watercolor, acrylic, metal work, but clay is what has 

become my addiction and passion.  

68. I feel that I have to do my artwork in clay, I can’t help it.

69. I’m attracted to the physical quality of clay, the earthiness, 

the touch, the feeling, the time it takes (forcing me to be present). 

70. Creating art from clay is an ongoing process that requires 

patience and practice. 

71. The first time I was ever cited and fined by the City of San 

Diego for showing my artwork was August 2, 2024.

72. I was fined $250.
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73. I immediately hired an attorney and appealed this citation 

because I am an artist and not a “sidewalk vendor.”

74. I waited for my appeal to be heard.

75. Waiting for my appeal to be heard was stressful because I 

felt like I couldn’t return to Balboa Park to show my art with my 

artist friends because I didn’t want to be fined again and I didn’t 

know what would happen.

76. I wanted to understand what my rights were regarding my 

art and Balboa Park.

77. I didn’t understand why I was being treated differently than 

my artist friends and colleagues.

78. Even though I wanted to return to Balboa Park with my art, 

I didn’t do so because I was afraid of being cited and fined again.

79. I waited over nine months for my appeal to be heard.

80. When I got no word on my appeal for months and months, I 

grew impatient and finally got up the nerve to try and return to 

Balboa Park with my artwork.

81. But when I returned to Balboa Park with my artwork I was 

again cited and fined by the City of San Diego on May 9, 2025.

82. I was fined $500.

83. I timely appealed both of these citations, explaining that I 

am a First Amendment protected artist and not a “sidewalk 

vendor.”

84. I lost both appeals and was ordered to pay the City of San 

Diego $750 for not complying with the “Sidewalk Vending 

Regulations.”
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85. I have also been threated by San Diego Park Rangers with 

having my artwork impounded if I do not comply with the rules 

for “sidewalk vendors.”

86. I am worried that if my artwork is impounded, it may be 

damaged or destroyed.

87. I no longer show my art in public forums within the City of 

San Diego.

88. I would love to return to Balboa Park and other public 

spaces to show and share my expressive artwork.

89. I would love to return to Balboa Park and other public 

spaces to show and share my political views through my art.

90. I am afraid to return to Balboa Park with my artwork 

because I do not want to receive another citation and fine from the 

City of San Diego.

91. I am afraid to return to Balboa Park with my artwork 

because I do not want my artwork to be impounded by the City of 

San Diego.

92. As an artist, I want to be treated as my fellow artists within 

the City of San Diego are treated.

93. The experience of being cited and fined for my artwork has 

left me feeling extremely disappointed, demoralized, exhausted, 

insulted, and angry.

94. I do not understand why the City of San Diego would 

consider my art to be protected if it were painted on a canvas but 

not protected because I choose clay or mixed media to express 

myself.
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95. The art depicted in Exhibit H is my own original art I had 

with me when I was cited by the City of San Diego for violating its 

“Sidewalk Vending Regulations” on August 2, 2024.

96. The art depicted in Exhibit J is my own original art I had 

with me when I was cited by the City of San Diego for violating its 

“Sidewalk Vending Regulations” on May 9, 2025.

97. The citations depicted in Exhibits G & I are true and 

accurate copies of the citations I received on August 2, 2024 and 

May 9, 2025 (my personally identifiable information has been 

removed).

98. The art depicted in Exhibits E & F is my own original art.

I declare under penalty of perjury under the laws of the United 

States of America that the foregoing is true and correct. 

Executed on April 14, 2026.

SARA CATHERINE DUVALL
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